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STEYTLER P & BUSSJA

1 STEYTLER P & BUSS JA: The appellant was found by the primary
judge, Jenkins J, to be a serious danger to thencty for the purposes
of s 7 of theDangerous Sexual Offenders Act 2006 (WA) (the Act). She
ordered that he be subject to a supervision orddemus 17(1)(b) of the
Act. He appeals against the making of that or@ilbe material facts are
set out in the reasons of Murray AJA. We agreé Wis Honour that the
appeal should be dismissed. Our reasons arelaw$ol

The relevant provisions of theDangerous Sexual Offenders Act 2006 (WA)

2 The objects of the Act are apparent from s 4 reild sv7. They are:

(@) to provide for the detention in custody or s@ervision of sexual
offenders who would otherwise present an unacckptask of
committing a 'serious sexual offence’, as defimed 106A of the

Evidence Act 1906 (WA); and

(b) to provide for continuing control, care or tr@ant of offenders of
the kind referred to in (a).

3 Under s 8(1) of the Act, the Director of Public $goutions (WA)
(DPP) may file with the Supreme Court an applicatior orders under
s 14 and s 17(1) in relation to a person (the rofée’) who is under
sentence of imprisonment wholly or in part for aiaes sexual offence.
Section 17 reads:

(1) If the court hearing an application for a Digrs 2 order [that is, an
order under s 17(1)(a) or s 17(1)(b)] finds that thffender is a
serious danger to the community, the court may -

(@) order that the offender be detained in custéaty an
indefinite term for control, care, or treatment; or

(b) order that at all times during the period statethe order
when the offender is not in custody the offendesigject
to conditions that the court considers appropriatel
states in the order.

(2) In deciding whether to make an order under ectiosn (1)(a) or
(b), the paramount consideration is to be the n&ednsure
adequate protection of the community.

4 Section 18 of the Act provides for the conditiorfsaosupervision
order (that is, an order under s 17(1)(b) or s XBJ® that might be
imposed. It reads as follows:

(1) If the court makes a supervision order agamperson, the order
must require that the person -
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(@)

(b)

(€)

(d)

(€)

(f)
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report to a community corrections officer a filace, and
within the time, stated in the order and advisedfieer
of the person’s current name and address;

report to, and receive visits from, a commuwgiyrections
officer as directed by the court;

notify a community corrections officer of everlange of
the person's name, place of residence, or place of
employment at least 2 days before the change happen

be under the supervision of a community corest
officer;

not leave, or stay out of, the State of Westkustralia
without the permission of a community corrections
officer; and

not commit a sexual offence as defined in Ewdence
Act 1906 section 36A during the period of the order.

(2) The supervision order may contain any othemsethat the court
thinks appropriate -

(@) to ensure adequate protection of the commuaity;
(b) for the rehabilitation or care or treatmenttbé person
subject to the order.
5 Section 7 of the Act deals with the notion of ‘d@mes danger to the

community' that triggers the operation of s 17(&gction 7(1) reads:

Before the court dealing with an application uniihes Act may find that a

person is a serious danger to the community, tlet ¢@s to be satisfied
that there is an unacceptable risk that, if thes@emwere not subject to a
continuing detention order [that is, an order urglé7(1)(a) or s 23(b)] or
a supervision order [that is, an order under s){@(lor s 33(2)(b)], the

person would commit a serious sexual offence.

6 Section 7(2) of the Act places upon the DPP thesarfusatisfying
the court of the matters specified in s7(1). Thast be done by
acceptable and cogent evidence: s 7(2)(a). e &¢ satisfaction must
be 'to a high degree of probability': s 7(2)(lr).deciding whether to find
that a person is a serious danger to the commuh#ygourt is required by
s 7(3) to have regard to:

(@) any report that a psychiatrist prepares asinedjly section 37 for
the hearing of the application and the extent tacwhhe person
cooperated when the psychiatrist examined the pgerso
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(b) any other medical, psychiatric, psychologicalother assessment
relating to the person;

(c) information indicating whether or not the perdmas a propensity
to commit serious sexual offences in the future;

(d)  whether or not there is any pattern of offegdbehaviour on the
part of the person;

(e) any efforts by the person to address the causeauses of the
person’s offending behaviour, including whether therson has
participated in any rehabilitation program;

)] whether or not the person’s participation inyarehabilitation
program has had a positive effect on the person;

(9) the person’s antecedents and criminal record;

(h) the risk that, if the person were not subjeata continuing
detention order or a supervision order, the pergonld commit a
serious sexual offence;

(1) the need to protect members of the commundynfthat risk; and

() any other relevant matter.

7 Section 14(1) of the Act provides that if, at alipn@ary hearing, the
court is satisfied that there are 'reasonable giedar believing that the
court might, under s 7(1), find that the offenderaiserious danger to the
community, the proper officer of the court must &xday for the hearing
of the application' for a continuing detention ardeder s 17(1)(a) or a
supervision order under s 17(1)(b). Section 14(2pfovides that, if the
court is satisfied as described in s 14(1), it marster that the offender
undergo examinations by two psychiatrists namei foy the purposes of
preparing reports, as required by s 37, to be wsethe hearing of the
application. Extraordinarily, s 14(2)(b) providist, if the offender is in
custody and might otherwise be released beforappécation is finally
decided, or if the offender is not in custody, toeirt may order that the
offender be detained in custody for a stated peribiaere is consequently
a power to imprison a person, who has completed sentence of
imprisonment imposed upon him, only because theee 'r@asonable
grounds' for believing that he 'might' be foungtesent an 'unacceptable
risk' of committing a serious sexual offence if sabject to a continuing
detention order or a supervision order. Thatrsmaarkably low threshold
for imprisoning a person solely as a preventatieasare.
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8 Each psychiatric report ordered pursuant to s {d)2pust indicate
the psychiatrist's assessment of the level of thsk, if the person were
not subject to a continuing detention order or pesusion order, the
person would commit a serious sexual offence aedréfasons for that
assessment: s 37(2).

9 The Act provides, by Pt 3, for annual reviews gfeason's detention
under a continuing detention order. The first e@vimust be carried out
as soon as practicable after the end of a periazhefyear, commencing
when the person was first in custody on a day owrhthnat person would
not have been in custody had the order not beenemsa@9(2)(a).
Subsequent reviews must be carried out as soomaaicable after the
end of the period of one year commencing when #tendion was most
recently reviewed: s 29(2)(b). Applications foriew must be brought by
the DPP (s 29(1)), although a person subject tordirming detention
order may, with the leave of the court, apply faegiew under s 30(1) if
he or she is able to satisfy the court that there exceptional
circumstances (s 30(2)). An application cannotniele under s 30(1)
until after the detention has been reviewed und9(8)(a) (that is, after
the initial annual review has been carried outB(E)). Further
provisions in respect of the reviews may be found 81, s 32 and s 33.

10 Appeals are provided for by Pt 4 of the Act. Ampeal is by way of
rehearing: s 36(1). Section 36(2) provides thatGourt of Appeal:

(@) has all the powers and duties of the court nakhe decision
against which the appeal is made;

(b) may draw inferences of fact, not inconsisterth\whe findings of
the court making the decision against which theeapjs made;
and

(c) may, on special grounds, receive further evideas to questions of
fact, either orally in court, by affidavit, or imather way.

11 Section 40 of the Act provides that proceedingseurtde Act or on
an appeal under the Act are to be taken to be maingiroceedings for all
purposes. Section 42 deals with applicable rulevioence.

The proper construction of relevant provisions of he Act

12 In Director of Public Prosecutions (WA) v GTR [2008] WASCA
187, we considered various issues relating to tbpgr construction and
application of the Act. The issues we considerecevihese:
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(1) Is there any distinction, for the purposes I Act, between a
finding that a person is 'a serious danger to tmngunity' and a
finding that there is 'an unacceptable risk tHathheé person were
not subject to a continuing detention order or @eswsion order,
the person would commit a serious sexual offematjn s 7(1)?

(2) What constitutes an 'unacceptable risk' in ¢bistext?

(3) What is conveyed by the requirement in s 7(2)at the court
must be satisfied 'to a high degree of probalslity'

(4) Does the word 'may' in s 17(1) mean 'mustis there a discretion
to do nothing, notwithstanding a finding that arfenfler is a
serious danger to the community?

(5) When considering an application under the Ast,the court
entitled, in any case, to have regard to releverual offences
committed when the offender was a juvenile; othis prohibited
by s 190 of theroung Offenders Act 1994 (WA) when the period
of 2 years referred to in s 189(2) of that Act bagired?

(6) To what extent must a court be guided by pstdii reports
prepared pursuant to s 37 of the Act?

(7) What is imported by the requirement, in s 36{hat the appeal is
to be 'by way of rehearing'?

13 It is unnecessary, in these reasons, to reproducedecision and
reasoning in relation to each of these issues.y @he set out in detail in
GTR [14] - [65].

The grounds of appeal in the present case

14 We turn now to address each of the grounds of appele present
case.

Grounds 1 and 1B of the appeal

15 Ground 1 reads:

The learned trial judge erred in law in speculatthgt Dr Brett's and
Dr Wynn Owen's reports applied the statutory debniof 'serious sexual
offence’, absent an express declaration to thattefif their reports or in
their oral evidence and absent any reference torsideration of the
Evidence Act.

16 Ground 1B reads:

The learned trial judge erred in law in making adeo for supervision
under theDangerous Sexual Offenders Act 2006, in circumstances where
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there were no psychiatric reports in accordancé wie requirements of
s 37 of the Act.

17 It is convenient to consider these grounds together

18 The term 'serious sexual offence’ is defined ino§ the Act to have
the meaning given to it in s 106A of tBeidence Act 1906 (WA).

19 In s 106A of theEvidence Act, 'serious sexual offence' is defined to
mean:

(@) an offence under a section or ChapterThé Criminal Code
mentioned in Part B of Schedule 7 for which the mmaxn penalty
that may be imposed is 7 years, or more than &year

(b) an offence under a repealed sectiomhaCriminal Code if -

0] the acts or omissions that constituted an akfennder that
section are substantially the same as the acts@smns
that constitute an offence (tHeew offence) under a
section or Chapter ofhe Criminal Code mentioned in
Part B of Schedule 7; and

(i) the maximum penalty that may be imposed fog trew
offence is 7 years, or more than 7 years;

or

(c) an offence of attempting to commit an offencesatibed in
paragraph (a) or (b);

20 By s 37(2) of the Act, the report of each psyclsatnhamed in an
order under s 14(2)(a), or with whom the chief exiee officer makes an
arrangement under s 32(1), must indicate:

(@) the psychiatrist's assessment of the levelisk that, if the
offender were not subject to a continuing detentowder or a
supervision order, he or she would commit a serieagual
offence; and

(b) the reasons for the psychiatrist's assessment.

21 Dr Brett's report dated 5 September 2007 statelevamtly to
grounds 1 and 1B:

(@) Mr Woods has been referred for an examinatsorequired by s 37
of theDangerous Sexual Offenders Act 2006 (AB 44).

(b) [Mr Woods] is currently in prison on the offencof sexual
penetration without consent aggravated x 2 (AB 44).
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(©)

(d)

(€)

STATIC 99

The STATIC-99 is an instrument designed to assistthe

prediction of sexual and violent recidivism for ek offenders.
This risk assessment instrument was developed hysdtaand
Thornton (1999) based on follow-up studies from &knand the
United Kingdom with a total sample size of 1,30%us= offenders.
The STATIC-99 consists of 10 items and producesnases of
future risk based upon the number of risk factoesent in any one
individual. The risk factors included in the riskssassment
instrument are the presence of prior sexual offgndeaving

committed a current non-sexual violent offence,itgua history of
non-sexual violence, the number of previous semendates, age
less than 25 years old, having male victims, hawvieger lived

with a lover for two continuous years, having atdmng of

non-contact sex offences, having unrelated victians] having
stranger victims.

The recidivism estimates provided by the STATIC&® group
estimates based upon reconvictions and were defieed groups
of individuals with these characteristics. As suttlese estimates
do not directly correspond to the recidivism ridkao individual
offender. The offender's risk may be higher or lowlean the
probabilities estimated in the STATIC-99 dependamgother risk
factors not measured by this instrument.

It should be noted that this risk assessment @@ not been
formally validated in Indigenous Australians. Howeyvit still has
important factors that could be of relevance (AB. 48

THREE PREDICTOR MODEL

This model was developed in the course of a WesAaistralian
retrospective study examining the factors that igtedhether
indigenous male sexual offenders would re-offenolevitly and
sexually respectfullygc]. They found that the three factors, which
best predicted sexual re-offending were all dynamamely
unrealistic long-term goals, unfeasible releasengpland poor
coping skills prior to release. Poor coping skdte shown if there
has been the use of alcohol or other maladaptiyawbeurs as a
coping strategy. Mr Woods has a history of alcobek and
difficulty in coping with stress in the past. Hashalso been
documented to saying he has been previously ieatifof
community life. He also more recently alluded &lf-barm if the
outcome of the court is unsatisfactory (AB 49).

RISK FOR SEXUAL VIOLENCE PROTOCOL

The Risk for Sexual Violence Protocol is a set stfuctured
professional guidelines. They can also be consilea
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psychological test. The administration of the RMprises six
steps including the evaluation of information, tealuation of
twenty two individual risk factors, the relevandetlme risk factors
in the development of risk management plans, tveldpment of
risk scenarios, the development of strategies tmaga sexual
violence risk and judgments regarding overall risks the
case (AB 49).

()  RISK SCENARIOS

If Mr Woods were to re-offend it would be likeladt his offence
pattern will be similar to that in the past, whichs involved rape.
It is difficult to predict who the likely victims iV be given the
variety in the past. The likely motivation will be have his sexual
needs met. Given his previous offending patters likely that the
severity of re-offending will be serious. Mr Woodses threats of
violence more than actual violence so the offendasngot likely to
be life threatening. The imminence of Mr Woodk isdifficult to
assess. His previous stint in the community waddhgest he had
spent in the community during his life. It is hdpé¢hat the
imminence would not be acute and with supervisios should be
reduced. There does not appear to be warning sagmedict risk.
Two of his offences have occurred following capdriwith other
offenders.

Mr Woods has chronic risk factors. He has notreskkd a lot of
his risk factors so it is unlikely to be reducedtle short or long
term. Given Mr Woods' history and his age it iiclilt to predict
the likelihood of his offending though this will gend on his
supervision and his life circumstances. His baokgd factors
place him in a high-risk category for re-offendiA3 52).

(g0 OPINION AND RECOMMENDATIONS

From the clinical examination, the review of thellateral
information, the STATIC 99, the Three Predictor Mba@nd the
Risk for Sexual Violence Protocol | believe that Woods falls
within the high-risk category for re-offending. &heasons for this
are outlined in the bulk of this report. | belighat Mr Woods' risk
to others would reduce significantly with strict nmoring,
substance abuse counselling and abstinence frmm $iibstances,
individual psychological counselling with respeatgeneral issues
and individual counselling to attempt to address \nolence and
sexual offending. The prognosis for this appearde poor. |
believe that an individual approach is the best feaward given
his difficulties in groups and his personality styAB 53).

22 Dr Wynn Owen's report dated 14 September 2007 reabls/antly
to grounds 1 and 1B:
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(@) This report has been prepared at the requasiedbupreme Court
of Western Australia as required under s 37 of Bamgerous
Sexual Offenders Act 2006 (DSOA 2006) (AB 130).

(b)  STATIC-99 (Harris, Phenix, Hansen and Thornton, revised 2003)
The STATIC-99 is an instrument designed to assistthe
prediction of sexual and violent recidivism for gek offenders.
This risk assessment was developed by Hansen awndnioh
(1999) based on follow-up studies from Canada dmed Wnited
Kingdom with a total sample size of 1301 sexuakwffers. The
STATIC-99 consists of 10 items and produces esémaf future
risk based on the number of risk factors presentaimy one
individual. The risk factors included in the riskssassment
instrument are the presence of prior sexual offgndeaving
committed a current non-sexual violent offence,itgua history of
non-sexual violence, the number of previous semtgndates, age
less than 25 years old, having male victims, hawvieger lived
with a lover for 2 continuous years, having a higtaf non-contact
sexual offences, having unrelated victims and kqavétranger
victims.

The recidivism estimates provided by STATIC-99 ayeup
estimates based on reconvictions and were derioed §roups of
individuals with these characteristics. As sutiese estimates do
not directly correspond to the recidivism risk ai adividual
offender. The offender's risk may be higher or dowhan the
probabilities estimated in the STATIC-99 dependimgother risk
factors not measured by this instrument (AB 140).

(c) Psychopathy Checklist, revised(PCL-R 2 Edition, Robert D
Hare, 2003)
Mr Woods scores 29 on the PCL-R; although a sobrd0 has
been accepted as being the point at which an ihaiatiis identified
as 'a psychopath' this is not a sharp dividing, lseres of 25
(Scotland, Michie and Cooke; 1999) and 26 (Cooke2@0) have
been used in the British and Swedish Criminal dasBystems for
prediction and other purposes.

Evidence suggests that the presence of psychopatlaysexual
offender increases the likelihood of sexual resudiag. It has
been found (Rice and Harris, 1997) in a sample 88 2exual
offenders that about 70% of individuals with deviaexual arousal
and a PCL-R score of 25 or more committed a newaexffence
compared with 40% in other groups. This finding weslicated in
2001 (Serin, Mailloux and Malcolm), 70% of sex oifiers with a
PCL-R score above the median re-offending compaiéa 15%

with a score below median (AB 140 - 141).

(d) RISK OF REOFFENDING
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23

24

(€)

Mr Woods' STATIC-99 score, presence of psychopd®P@L-R

score 29), age at last offence, denial and extremmemisation,

personality style, recent prison charges and sigsed superficial
plans for the future indicate that Mr Woods curlgmiresents a
High risk of sexual reoffending (AB 141).

RECOMMENDATIONS

Mr Woods has not participated in any program asking his
violent sexual offending due mainly to his denidl affences,
participation in a program/programs targeting thehaviour are
essential to any modification of that behaviour teduce
re-offending risk.

If ongoing custody is decided | respectfully recoemd:

. Personally tailored 1:1 Sex Offender Treatment
Programme with 24/7 behavioural monitoring to asses
response.

. Completion of an Anger Management programme.

If an order is made requiring supervision in tl@Emmunity |
respectfully recommend:

. Personally tailored 1:1 Sex Offender Treatment
Programme with behavioural monitoring to assess
response.

. Completion of an Anger Management programme.

. Daily reporting/monitoring through Community Jast
Services.

In both instances the Sex Offender Treatment Rrogre is to
have the goals of: acknowledging and acceptingoresipility for
his offences; recognising the inappropriatenessisfbehaviours
and learning to recognise triggers for these behasj and of
acknowledging and recognising the inappropriaterefssexual
arousal to coerced sex or sexual violence (AB 142).

The appellant made submissions to the learned jwdgeh are

similar to the contentions in grounds 1 and 1Bhefappeal.

The learned judge referred to passages from Dt'8reeport,

including some of those set out at [21] above, sad:

| see no reason to assume from Dr Brett's repattht@ was unaware of the
definition of 'serious sexual offence’ when he ghigeopinion and made
his recommendations. The [appellant's] counsehdidcross-examine Dr
Brett as to his understanding of that term. Indbsence of evidence to
the contrary, my view is that when Dr Brett sayatthis report is for the
purposes of the Act s 37 and when in the last seet®f his report he
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25

26

27

28

gives his assessment of the [appellant's] levetis of committing a
'serious sexual offence' that he uses that phrasi ia defined in the
Act [68].

The learned judge then referred to passages froM/ymn Owen's
report, including some of those set out at [22]va&h@and said:

Under the heading 'History of Sexual Offending'pamge 4 of his report,
Dr Wynn Owen includes the conviction for deprivatiof liberty and the
prison charge of masturbating in front of a femaison officer. Neither
of these offences are classified as serious s@ftigaices as defined by the
Act. Whilst that may indicate that Dr Wynn Owerslaabroader definition
of sexual offending than the Act, | am of the opmthat Dr Wynn Owen,
when writing about the [appellant's] risk of sexualoffending, was
primarily writing about his risk of committing themost serious sexual
offences contained in his criminal record. Eachthufse offences are a
'serious sexual offence’ for the purpose of the A87. | also take into
account that Dr Wynn Owen was aware that his repas for the
purposes of the Act s 37 [71].

The appellant's counsel submitted to this coutt, ivathe evidence,
there were two possibilities; namely, the psycistarhad applied the
statutory definition or they had not. The triadlge's conclusion that they
had applied the statutory definition was mere slagicon and not a
properly drawn inference. Even if the inferencesveapable of being
drawn on the civil standard of proof, the procegdim question are, by
s 40 of the Act, to be taken to be criminal procegsl for all purposes,
and her Honour could not have been satisfied beyeadonable doubt
that the psychiatrists had applied the statutofindien.

It was further submitted on behalf of the appelldwat the reports of
Dr Brett and Dr Wynn Owen were not reports in adaoce with s 37 of
the Act in that they did not relate to the risktloé appellant committing a
serious sexual offence, as defined by the Act. oAdiag to the appellant's
counsel, in the circumstances, her Honour erredawing regard to the
reports.

Dr Brett said in cross-examination that he told dippellant that his
role was to interview him and to provide the cowith a report for the
purposes of the Act (ts30). Dr Brett also gavedewe that he
understood the decision which the court was reduice make on the
respondent's application was whether or not thesldy is a serious
danger to the community (ts 32). Also, in his mep®r Brett noted,
significantly, that the appellant had been refert@dan examination as
required by s 37 of the Act; the appellant was entfy in prison on two
counts of aggravated sexual penetration withoutseon (which are
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'serious sexual offences' as defined in s 3 of Ak®; he had used
STATIC-99, which is an instrument designed to daseishe prediction of
sexual and violent recidivism for sexual offendexiso, he had used the
Risk for Sexual Violence Protocol (RSVP), which ludes, relevantly,
the development of strategies to manage sexuatnael risk; he was of
the opinion that if the appellant were to re-offeridvould be likely that
his offence pattern will be similar to that in thast, which has involved
rape (a 'serious sexual offence’); also, he walseobpinion that given the
appellant's previous offending pattern, it is ljkéhat the severity of any
re-offending will be serious.

Dr Wynn Owen said in cross-examination that he resdl the Act
before he interviewed the appellant (ts 89). ABoWynn Owen noted
in his report that the report had been prepardideatequest of the court as
required under s 37 of the Act. Dr Wynn Owen uS@@\TIC-99, which
he described as an instrument designed to asdlst jprediction of sexual
and violent recidivism for sexual offenders; amdhis recommendations,
he emphasised the importance of the appellant adkdging and
recognising the inappropriateness of sexual arotesatoerced sex or
sexual violence.

In our opinion, it is apparent from the passage®irBrett's and
Dr Wynn Owen's reports and cross-examination, tdaclhvhwe have
referred, that each of them applied the statutafindion of 'serious
sexual offence’ in forming their opinions and recoendations in relation
to the appellant. Also, their reports compliedhwst37 of the Act in that
they indicated, relevantly, their assessment oflékiel of risk that, if the
appellant were not subject to a continuing detenbialer or a supervision
order, he would commit a 'serious sexual offenag'defined. We are
satisfied beyond reasonable doubt that Dr Brett GntVynn Owen did
apply the statutory definition and that the learpethe's decision on this
point was, with respect, correct.

Grounds 1 and 1B fail.

Ground 2 of the appeal

32

33

Ground 2 reads:

The learned trial judge erred in law in interprgtime Dangerous Sexual
Offenders Act as deeming psychiatrists, and thereby deemingtwize
court-appointed psychiatrists as having expertiggedicting recidivism.

The appellant made a submission to the learnedejuaslgich is
similar to the contention in ground 2 of the appeal
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The learned judge referred to s 37 of the Act dmehtnoted that

s 7(3) states that the court must have regard yaeport prepared under
s 37 [74]. Her Honour held:

From these provisions, | infer that the court iguieed to place some
weight on the opinions of the psychiatrists everthgy have not been
qualified as experts in recidivism. It appearsrte that Parliament has
deemed that psychiatrists ordered to prepare eponder s 37 are
qualified to give the opinions required of them][75

She then added:

This is not to say that in an appropriate casecthet could decide to put
little weight on an opinion because it came frompsgchiatrist with little

experience or who lacked credibility. In my opmjmeither Dr Brett nor
Dr Wynn Owen fall into that category. Both are erpnced psychiatrists.
Each of them gave their evidence in a cogent aadilde manner. The
cross-examination of Dr Wynn Owen challenged higraach and attitude
towards the [appellant] and some of his commenthisnreport. That
cross-examination did not cause me to place legghiven his opinions.

There are clear limitations on the psychiatriskslitees to predict future
behaviour. The psychiatrists acknowledged thasédtions. There was
no evidence which causes me to decide that theémas were of little
weight. To the contrary, | was assisted by thpinimns and their reasons
for them. At the same time, | am cognisant offdet that Parliament has
given to me the responsibility for determining thapplication. The
opinions of the psychiatrists are one of the mattgnich | must take into
account but they do not determine the outcome ofe th
application [76] - [77].

The appellant's counsel submitted to this court dithough, by

s 7(3)(a) of the Act, the court 'must have regardany report that a
psychiatrist prepares as required by s 37, thetasunot obliged to

‘accept’ any such report. The court is entitledefect the report and not
accord any weight to the opinions expressed id, itor example, the

report or the opinions are not acceptable or cogerdre not admissible
under s 42 of the Act read with s 40.

The provisions of the Act which bear upon groundfzhe appeal

are these:

(@)
(b)

Section 3 provides that 'psychiatrist’ hasntleaning given to that
termin s 3 of thdental Health Act 1996 (WA).

By s 14(2)(a), if the court is satisfied, giraliminary hearing, that
there are reasonable grounds for believing thatcthet might,
under s 7(1), find that an offender is a seriousgda to the
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community, the court must order that the offendedargo
examinations by two psychiatrists named by the tcéor the
purposes of preparing the reports required by tav are to be
used on the hearing of the application.

(c) By s 15, an order under s 14(2)(a) authorisash eof the two
psychiatrists named in the order to examine thenokr and
report in accordance with Pt 5.

(d) Section 32(1) provides for annual reviews gfesison's detention
under a continuing detention order and requiregssnthe court
otherwise orders, the chief executive officer ¢ thtepartment of
the Public Service principally assisting the Miarstwith the
administration of the Act to arrange for the persmbe examined
by two psychiatrists for the purposes of preparthg reports
required by s 37 that are to be used on a reviademuRt 3 of the
Act. Section 32(2) authorises each of the two psyasts to
examine the person and report in accordance with Pt

(e) By s 37(1), each psychiatrist named in an outeler s 14(2)(a) or
with whom the chief executive officer makes an agement
under s 32(1) must examine the person to whom tidercor
arrangement relates and prepare an independemt.repo

) As we have mentioned, by s 37(2), the reporsimnodicate the
psychiatrist's assessment of the level of risk, tiiathe person
were not subject to a continuing detention ordea Gupervision
order, the person would commit a serious sexua&nct, and the
reasons for the psychiatrist's assessment.

(9) By s 7(3)(a), the court, in deciding whethefital that a person is
a serious danger to the community, must have reigaady report
that a psychiatrist prepares, as required by $d8the hearing of
the application.

Section 3 of theMental Health Act defines 'psychiatrist' to mean a
medical practitioner whose name is contained iegaster of psychiatrists
prepared and maintained under s 17 of that AchbyMedical Board. By
s 17(1), the Medical Board must prepare and maintar the purposes of
the Mental Health Act, a register of psychiatrists. Section 17(2) piesi
that the register of psychiatrists is to contaia ttames of every medical
practitioner practising in Western Australia who:

(@) has made a special study of, or who has gaamedmaintained
special skill in the practice of, psychiatry; and

(b) Is recognised by the Medical Board as a spetial psychiatry.
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Section 17(3) provides that where the Medical Bosuaf the opinion that
a medical practitioner whose name is contained he tegister of
psychiatrists has ceased to be a specialist inhpestyg, the Board is to
remove his or her name from that register.

In our opinion, it is plain from the scheme of tAet that the
Parliament has accepted and legislated on the thagis 'psychiatrist’, as
defined in s 3 of th&lental Health Act, has, by virtue of his or her having
made a special study of, or having gained and @aied special skill in
the practice of, psychiatry, the expertise to exanan offender who is the
subject of an application under the Act, and makeassessment of the
level of risk that, if the person were not subjiect continuing detention
order or a supervision order, the person would cttranserious sexual
offence. The statutory scheme in this respecpmaeent from ss 7, 14,
15, 32 and 37 of the Act, read with the definitmfripsychiatrist' in s 3 of
the Mental Health Act and s 17 of that Act.

The court hearing an application under the Ach@yever, entitled
and obliged to consider the skill and experiencetlué particular
psychiatrists (including in relation to predictingcidivism) who have
examined the person in question and prepared sepoder s 37(2) of the
Act. By s 7(3)(a), the court must have regardh® rteports in deciding
whether to find that the person is a serious datgéne community, but
the court's consideration of the skill and experts the particular
psychiatrists, and the cogency and credibility beit reports and
evidence, may affect the weight to be accordeteo views.

In the present case, each of Dr Brett and Dr Wynei®© was a
‘psychiatrist’ as defined in s 3 of tivental Health Act. The learned
judge considered their skill and experience (idrlg in relation to
predicting recidivism). Her Honour found them te@ lexperienced
psychiatrists and that their evidence was cogethicaedible. Her Honour
acknowledged, as Dr Brett and Dr Wynn Owen had ddreelimitations
on their abilities to predict future behaviour. eShas, however, assisted
by their views and the reasons for those views.

In our opinion, ground 2 is without merit.

Ground 3 of the appeal

42

Ground 3 reads:

The learned trial judge erred in law in giving amgight to the opinions of
Dr Brett and Dr Wynn Owen, in their reports or oeaidence, when the
facts upon which they based their opinions werepnoten by admissible
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evidence and were based on unproven speculativenpiens and where
no evidence was adduced as to their ability toiptedcidivism generally
or in relation to serious sexual offences as ddfibg the Dangerous
Sexual Offenders Act.

43 Ground 3 of the appeal repeats, in substance, drdun the extent
that it contends that no evidence was adduced #eetability of Dr Brett
and Dr Wynn Owen to predict recidivism generally ior relation to
serious sexual offences, as defined by the Act th® reasons we have
expressed in relation to ground 2, this aspectaidind 3 fails.

44 The appellant made a submission to the learnedejudlgich is
similar to the contention in the balance of gro@ndHer Honour recorded
the submission and her conclusions in relatiof: to i

The next matter raised by the [appellant] was tleged failure by the
applicant to prove the facts upon which the psydkis’ opinions were
based. In particular, it was submitted that thpliapnt was required to
prove the contents of the doctors' interviews itk [appellant]. Further,
it is submitted that the applicant was requiregrimve the substance of the
risk assessment tools that each psychiatrist usédre assessments and
calculations, for want of a better word, that thigy in order to draw their
conclusions in respect to those tools.

In respect to the content of the interviews, whihg psychiatrists did not
produce any record of those interviews, they didrr the comments that
had been made in the interviews that led them tom ftheir opinions.

Further, all the documentary material that theyeceupon to form their
opinions is in evidence. On the other hand, thgclpatrists did have
some conversations with third parties, the contaftsvhich were not

proven. In my opinion, the applicant proved thievant positions of the
interviews with the [appellant]. Even though it wil® have been
preferable for the psychiatrists not to have hay emnversations with
third parties or to have included in their repaiti® substance of any
information they used from them, | am satisfiedtthiaere was no
information which the psychiatrists received intswonversations which
materially affected their views.

In respect to the use of the assessment toolssahee submission was
made in Director of Public Prosecutions for Western Australia v
Mangolamara [2007] WASC 71 [130] - [167]. Hasluck J, in thedse,
stated the relevant legal principles [145] - [152]d | would simply adopt
his recitation and interpretation of them. Theuless that hearsay
information that is non-specific hearsay evidencaah from text books
and similar sources may be relied upon without prfothose sources.
However, specific hearsay information such as rebedata and methods
underlying assessment tools must be proven in pg&en order for
weight to be given to the opinions derived from s#hoassessment
tools [78] - [80].
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45 Section 42(2) of the Act provides:

Before the court makes a decision or order on #aihg of an application
it must, if the evidence is admissible -

(@) hear evidence called by the DPP; and

(b) hear evidence given or called by the offendeparson subject to
the order, if that person elects to give or caitlexce.

Section 42(3) provides that, except as modifies 2 (4), ordinary rules
of evidence apply to evidence given or called ursié2(2). By s 42(4):

In making its decision, the court may receive irdexce -
(@) any document relevant to a person's antecedentsminal record;

(b) anything relevant contained in the official nisaript of any
proceeding against a person for a serious sexuehad, or
contained in any medical, psychiatric, psychololgoezaother report
tendered in a proceeding of that kind.

46 Psychiatric evidence that is sought to be adducedhy proceedings
may, in a particular case, be based on out of ciatéements, conduct or
behaviour of the person who is the subject of, opaaty to, the
proceedings.

47 Ramsay v Watson (1961) 108 CLR 642 is the leading Australian
authority on the admissibility of hearsay evidentée context of expert
evidence given by medical practitioners as to asq@®s physical (as
distinct from psychiatric) disabilities. IRamsay, Dixon CJ, McTiernan,
Kitto, Taylor and Windeyer JJ examined the origmd acope of the rule
that certain statements made by a person out at @suto his or her
bodily symptoms and sensations are evidence ofdtis they recount.
Their Honours cited with approval the following tstaent of the rule in
Wills on Evidence (3 ed, 1938) 209:

Whenever there is an issue as to some persons agtahealth at a
particular time, the statements of such personhat time or soon
afterwards with regard to his bodily feelings agthptoms are admissible
in evidence. This medium of proof does not appblee, most of those
which are known as Declarations, to possess angiapsanction of
credibility; like declarations accompanying actswibuld seem to have
been admitted on the ground of necessity and coenes (647).

A little later, their Honours discussed the basismhich, and the extent to
which, out of court statements made by a persartwdical practitioner
generally (as distinct from out of court statementsle by a person to a
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medical practitioner as to his or her present lyodiymptoms or

sensations) are admissible in evidence:

When a physician's diagnosis or opinion concerhisgpatient's health or
iliness is receivable, he is ordinarily alloweddtate the ‘history' he got
from the patient. This practice accords with whegrss to be the better
opinion in the United States: s¥égmore on Evidence s. 688. It matters

not whether the person whose health is in questema regular patient of
the doctor, or whether the doctor saw him for thgopse of qualifying as

a witness. This, of course, is quite a differentiterafrom the rule last

discussed. That, in cases where it applies, matasnsents made to
anyone concerning present symptoms and sensatidnsssble as

evidence that those symptoms and sensations, tinefeisted. This makes
all statements made to an expert witness admissiblbey are the

foundation, or part of the foundation, of the expspinion to which he

testifies; but, except [where] they be admissibiear the first rule, such
statements are not evidence of the existence indhpast sensations,
experiences and symptoms of the patient. Hears&emse does not
become admissible to prove facts because the persomproposes to give
it is a physician. And, if the man whom the phyasicexamined refuses to
confirm in the witness box what he said in the cdtitsg room, then the

physician's opinion may have little or no value, fpart of the basis of it

has gone. Each case depends on its own facts &4 -

In R v Tonkin & Montgomery [1975] Qd R 1, Kneipp J made
observations as to the proof of the basis for thmion of an expert

witness who is giving psychiatric evidence. Hisndor said:

In general, the facts on which an expert’s opinghased not only may be
proved, but must be proved by admissible evideseeCross on Evidence
(Australian Edition) at p. 461, and the cases tlo#ed. In the case of a
medical witness, the facts on which he relies nmmyude, among others,
his own observations, the results of tests or ewparts, and what the
patient has told him of the patient’s history agdhptoms. Of course, if
what the patient has told him is not confirmed lwdence from the
plaintiff or other sources, this may weaken or agsthe effect of his
evidenceRamsay v. Watson (1961) 108 CLR 642. It seems to me that the
same principles are applicable to the evidence p$yhiatrist as to the
evidence of any other medical witness, subjechéoabservation that what
the patient of a psychiatrist says or has said,thdneto him or in his
presence or not, may be relevant to him, and adlesis evidence, quite
irrespective of proof of any facts stated in thetesnent.The words used
by a person, irrespective of the truth or any facts stated, might to a
psychiatrist be just as significant and objective a symptom as might be the
presence of arash to a physician (17). (emphasis added)

In Gordon v The Queen (1982) 41 ALR 64, Gibbs CJ, Mason,
Murphy, Aickin and Brennan JJ, in a short judgmesfusing special
leave to appeal, referred Ramsay and then said, in the context of the
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admissibility of statements made to an expert ggn&ho is giving
psychiatric evidence:

[Ramsay decided that] statements [as to physical disaslitmade to an
expert witness are admissible if they are the fatiod, or part of the
foundation, of the expert opinion to which he féss$i but that if such
statements, being hearsay, are not confirmed ideece, the expert
testimony based on them is of little or no value.

In the case of psychiatric evidence, statementsemacdhe psychiatrist
may be themselves original evidence, in which cHs&y need no
confirmation in the witness box. In the presentecabBowever, the
statements made to the psychiatrist and upon wiéchelied, but which
were not proved in evidence, were not of that attarg64).

In Rv Barry [1984] 1 Qd R 74, McPherson and Thomas JJ held tha

proposed evidence from a psychologist at a crimtinal concerning his
examination and assessment of the accused's attelleampairment was
not rendered inadmissible (as the trial judge hed) merely because the
accused himself did not give evidence. McPherssaidl

It is, in my opinion, clear that the absence of dlseused from the witness
box did not make the evidence of Mr Walkley eithearsay or irrelevant.

It is true that the tests conducted almost cegtamtluded the putting of

numbers of questions to the accused. Evidenceeohdkure of those tests,
and at least some illustrative samples of the arssgien, would have

been a necessary foundation for introducing theltesnd opinions of

Mr Walkley. As was said iR v Turner [1975] QB 834, 840:

‘counsel calling an expert should in examinatiorchief ask his
witness to state the facts upon which his opin®rbased. It is
wrong to leave the other side to elicit the factg d¢ross-
examination.'

The answers of the accused to questions put tarhitime course and for
the purpose of administering the tests are akistabements of bodily
sensations or symptoms given by patients under ieedion by medical
witnesses. Such statements, if made contemporageatts the symptom
or sensation, have always been regarded as adhaissie Cross on
Evidence (2nd Australian edition), paras 18.27 to 19.28is btherwise if
the statements refer to past sensations or symptomshich case the
content of the statements is generally not adniessibnless affirmed in
evidence by the patient himseRamsay v Watson (1961) 108 CLR 642;
R v Schafferius[1977] Qd R 213.

In a case such as the present, answers of theddeded to clearly do not
constitute hearsay if they are given in evidencé¢hasfoundation for the
opinion to be given by the examining psychologi$tose answers are not
tendered to establish the truth of the contenhefanswers, if any, but in
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order to prove that they were given by the accuseds the case may be,
that no answer was given: dee/ Tonkin & Montgomery [1975] Qd R 1,
17, per Kneipp J; p 41, per Dunn J. The psychiarigestimony is
admissible evidence because it consists of hisreasens of the condition
and conduct, verbal and otherwise, of the patiengquestion: cfReg v
Turner [1975] QB 834, 840B. It is on the basis of thobsayvations that
he arrives at his expert opinion as to the mene ©f the accused on the
occasion of the examination. That opinion is reteé\@ecause it invites the
conclusion that the same mental state or condéiosted on an earlier and
relevant occasion (85 - 86).

Also see the discussion R v Barrett [2007] VSCA 95; (2007) 16 VR
240 [106]-[119] (EamesJA, MaxwellP and HabergbeAJA
agreeing).

In the present case, Dr Brett's and Dr Wynn Owesf®rts were
tendered, and they gave oral evidence, withoutatibje by the appellant's
counsel.

In any event, whether or not objection had beenandt findings
and opinions of Dr Brett and Dr Wynn Owen in redatito the clinical
interviews, as expressed in their reports and tbel evidence, were
admissible. By s 37(2) of the Act, Dr Brett and \ynn Owen were
required to examine the appellant for the purpdsessessing the level of
risk that, if the appellant were not subject tooatmuing detention order
or a supervision order, he would commit a seriaaial offence. It was
necessary for Dr Brett and Dr Wynn Owen to maket@rination as to
the appellant's mental state at the time of theiadl interviews, and
determine the level of risk at that time which #ppellant posed in terms
of s 37(2). The psychiatric tests administerethancourse of the clinical
interviews included putting questions to the apll considering his
answers or refusal to answer, assessing his affiedt cognition, and
evaluating generally his behaviour and conductuthout the interviews.
The appellant's statements, behaviour and condeict & foundation for
the findings and opinions which Dr Brett and Dr Wy@wen formed and
expressed in their reports and oral evidence. dthtements, and any
implied assertions attributable to his behaviouca@rduct, were not relied
on by the respondent to establish the truth ofrtlentents. The
contemporaneous observations of Dr Brett and DriW@wen were a
basis for their expert findings and opinions agh® appellant's mental
state at the time of the interviews, and a basislébermining whether and
to what extent there was risk at that time thathd appellant were not
subject to a continuing detention order or a supeEm order, he would
commit a serious sexual offence.
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53 Psychiatric evidence that is sought to be adducexhy proceedings
may, in a particular case, be based on scientdgtst or scientific
publications and data.

54 In Wigmore, Evidence in Trials at Common Law (Chadbourn rev
1979), § 665a(2), the following views are expresserklation to expert
evidence based on scientific instruments, formudas,

The use ofscientific instruments, apparatus, formulas, and calculating
tables involves to some extent a dependence on the statsnof other
persons, even of anonymous observers. Yet it tsfemsible for the
professional man to test every instrument himdeithermore he finds
that practically the standard methods are sufftretio be trusted. Thus,
the use of an X-ray machine may give correct kndgge though the user
may neither have seen the object with his own eywshave made the
calculations and adjustments on which the machitreistworthiness
depends. The adequacy of knowledge thus gainedcizgnised for a
variety of standard instruments. In some instaticesalculating tables or
statistical results are admitted directly, undereaneption to the hearsay
rule (81706 infra).

55 Wigmore then considers, at § 665b(3), expert ewdeiounded on
books and other data:

The data of every science are enormous in scopevanety. No one

professional man can know from personal observatiore than a minute
fraction of the data which he must every day tr@astworking truths.

Hence a reliance on thesported data of fellow scientists, learned by

perusing their reports in books and journals. Tdwe must and does
accept this kind of knowledge from scientific me@n the one hand, a
mere layman, who comes to court and alleges awhitth he has learned
only by reading a medical or a mathematical boaknot be heard. But,
on the other hand, to reject a professional phgsi@r mathematician
because the fact or some facts to which he tes@fie known to him only
upon the authority of others would be to ignore gélseepted methods of
professional work and to insist on finical and irepible standards.

Yet it is not easy to express in usable form tHament of professional
competency which distinguishes the latter case fttwn former. In

general, the considerations which define the later (a) a professional
experience, giving the witness a knowledge of thetworthy authorities
and the proper source of information, (b) an exténqtersonal observation
in the general subject, enabling him to estimagegbneral plausibility, or
probability of soundness, of the views expressedihle impossibility of

obtaining information on the particular technicadtall except through
reported data in part or entirely. The true solutmust be to trust the
discretion of the trial judge, exercised in thehtigof the nature of the
subject and of the witness' equipments. The dmwsshow in general a
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liberal attitude in receiving technical testimongskd on professional
reading.

56 In PQ v Australian Red Cross Society [1992] 1 VR 19, McGarvie J
made rulings from time to time during a trial asthie admissibility and
evidentiary use of information in authoritative esttific publications.
His Honour explained his rulings as follows:

By ‘information in authoritative scientific publitans’ | mean information
of the type which scientific experts of the releivaategories ordinarily
treat as data on which they may rely in formingnogis and making
decisions within the area of their expertise. Ideld in such data are facts
and opinions stated in articles or reports in gdienpublications or in
statements by organisations, public authoritiegessons regarded by such
experts as having knowledge and expertise in tlewapt area. Such data
includes facts in tables or statistical material which such experts
ordinarily rely.

It is made clear iBorowski v Quayle [1966] VR 382 that expert witnesses
may not only base opinions they give in evidencesoch data but may
give evidence of fact which is based on such datpert withesses may
do this although the data on which they base thgimion or evidence of
fact will usually be hearsay information in the serthat they rely for such
data not on their own knowledge but on the knowdedfjsomeone else:
seeR v Abadom [1983] 1 WLR 126 at pp. 129 - 32. The consideratio
which justify that principle are stated in the pagss fromWigmore on
Evidence on which Gowans J relied iBorowski, at pp. 386-8. See also
RW Baker,The Hearsay Rule, p 165.

An expert witness, in relying on data in authomatpublications, is not
confined to confirming or correcting a recollectiohwhat is stated in the
data. The witness may rely on the data withoutexipus knowledge of it.
An example is the reliance that may be placed blesaand the like: see
Borowski, at pp. 387-8. The data relied on may be a statewifefact or
opinion.

When an expert witness bases evidence on data imusmoritative
scientific publication it is the evidence of thetméss which is thus put
before the court. The publication itself is notdmnce of the truth of
statements it makes as to data. If the witnesssreéfeor quotes from an
authoritative publication as correctly stating atfavhat is referred to or
quoted is part of the testimony of the witnelsssex Peerage Case (1844)
11 Cl and Fin 85, at pp 114-17; 8 ER 1034, at [@pi617; Collier v
Simpson (1831) 5 C and P 73; 172 ER 8&3)cks v Purday (1846) 2 Car
and Kir 269; 175 ER 111Concha v Murrieta (1889) 40 ChD 543, at p
554; Federal Commissioner of Taxation v Hamersley Iron Pty Ltd (1980)
33 ALR 251, at pp. 273-4; Bakefhe Hearsay Rule, p 164 and Gillies,
The Law of Evidencein Australia, pp 354-5.
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As a statement in an article in a learned scienfifurnal is only before the
jury as part of the testimony of an expert witnasgs for the jury to
decide whether an expert witness in evidence adaptacknowledged the
correctness of the statement. If it is before therthat way, they assess it
in the same way as any other part of the evidefidbeoexpert witness:
Conchav Murrieta (1889) 40 ChD 543, at p. 554 (34 - 35).

In R v Noll [1999] VSCA 164; [1999] 3 VR 704, a biochemist hwit
no qualifications in statistics gave evidence, atrianinal trial, of an
analysis of a bloodstain which included DNA prafigi The expert said
that the blood in question matched the accusedsdbbn four separate
tests. He predicted that the statistical likelith@d a random match of this
nature was approximately one in 180,000. The d¢xpaid that this
prediction was based on professionally acceptedtstal theory, but he
could not explain the basis for this theory. Tleused was convicted
and applied to the Court of Appeal of Victoria feave to appeal. Leave
was refused. Ormiston JA said:

As a matter of principle, as exemplified by thehawities, experts can
speak of many matters with authority if their tragh and experience
entitle them to do so, notwithstanding that thegnoda describe in detail
the basis of knowledge in related areas. Profeakmgpple in the guise of
experts can no longer be polymaths; they mustisirhodern era, rely on
others to provide much of their acquired experfldeeir particular talent is
that they know where to go to acquire that knowkedg a reliable

form [3].

In R v Runjanjic (1991) 56 SASR 114, King CJ referred to relevant
scientific literature in deciding whether 'battedman syndrome' had
gained acceptance by experts competent in the &€&ldsychology or
psychiatry as a scientifically established facepsychology (118). Also
seeR v Bonython (1984) 38 SASR 45, 46 - 48 (King CJ, Matheson and
Bollen JJ agreeing)R v Karger [2001] SASC 64; (2001) 83 SASR 1
[67] - [72] (Mullighan J).

In our opinion, Dr Brett and Dr Wynn Owen were #at to base
their opinions and evidence on their clinical intews with the appellant.
Their opinions and evidence did not become inadbiessnerely because
they did not document, or give evidence, exhaulstige in detail, as to
the appellant's statement, conduct or behaviour.

Further, Dr Brett and Dr Wynn Owen were entitled dase their
opinions and evidence on the so-called 'assesstoelst referred to by
them. Their opinions and evidence did not becamagmissible because
the operational manuals relating to those toolsewsot tendered, or
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because the methodology, assumptions and ratiomaterlying the

assessment tools was not proved. These issuesateexplored at trial;

no doubt, because the appellant's counsel didbjetioto the tendering of
the reports of Dr Brett and Dr Wynn Owen or theiwdence. In any

event, it is apparent from the psychiatrists' regpand evidence that the
assessment tools on which they relied were gegemadcepted by

psychiatrists engaged in the assessment of seXtetiders and the
prediction of recidivism, subject to the Ilimitat®n(including the

application of the tools to the indigenous Ausgmalipopulation) which

were acknowledged by them.

In our opinion, the opinions and evidence of DrtBrand

Dr Wynn Owen did not become inadmissible as a tesutheir having
relied, to some extent, on information providedtbhiyd parties. Again,
this issue was not explored at the trial; no dobbtause the appellant's
counsel did not object to the tender of the repaftsDr Brett and
Dr Wynn Owen or their evidence. We have read thHela of the
psychiatrists' reports and evidence and we aresfigati that any
information provided by third parties was not cati or indispensible to
the formation of the opinions (including the riskssassment) in question.
In Dr Brett's case he was careful to list all af thformation that had been
provided to him, including that provided by thirdrpes. His reasoning
process is fully explained. It is apparent fronthat his assessment is
based primarily, if not exclusively, on risk facathat he identified and
the outcome of the tests to which he referred.s&l® not depend, in any
way that is significant, on information provided dhers, save in respects
that are not, or could not be, objected to (fomepde, sentencing remarks
concerning the appellant in respect of his prianvettions). The same is
largely true of Dr Wynn Owen's report. The conmuosat which he
arrives is based upon factors referred to underhtbedings 'Risk of
Reoffending' and 'Opinion’. These are objectivsfanone of which was
challenged in the primary proceedings, being thseilte of testing, the
presence of psychopathy and Dr Wynn Owen's ownsassmnt of the
appellant, made as a result of interviewing him.

The learned judge, for the reasons given by HaslualDirector of
Public Prosecutions for Western Australia v Mangolamara [2007]
WASC 71, (2007) 169 A Crim R 379, gave little wetigh the results of
the STATIC-99 testing instrument [81], [83]. Siarly, her Honour
decided she should be cautious in placing any weiglbr Wynn Owen's
risk assessment based on the PCL-R 'in the absehaather the
document from which the instrument derives or DmWyOwen's
workings in order to arrive at [the appellant'srecon the PCL-R]' [84].
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The learned judge accepted the findings and opsnimnDr Brett
insofar as they were derived from the three predichodel and the
RSVP. Her Honour said that the three factors onchvithe three
predictor model is based (namely, unrealistic ltgrga goals, unfeasible
release plans and poor coping skills before rejeasee '‘commonsense’
[81]. In our opinion, Dr Brett's explanation astb@ methodology of the
three predictor model was adequate to make adriegsb findings based
on that model in circumstances where the appelasdunsel did not
object to the tender of his report or his oral ewice on that or any other
ground. We are of the same opinion in relatiotheoRSVP.

Ground 3 fails.

Ground 4 of the appeal

65

66

67

68

Ground 4 reads:

The learned trial judge erred in law in concludihgt the court-appointed
psychiatrists would have come to the same opinicoscerning the
appellant's risk of committing serious sexual offeswithout relying on
the STATIC-99 or PCL-R when there was no evidemcéat effect and
such a conclusion was a matter of pure speculation.

We have set out, at [21] - [22] above, passages Do Brett's report
concerning STATIC-99 and passages from Dr Wynn Csveeport in
relation to STATIC-99 and the appellant's PCL-Rreco

The learned judge was of the view that there wasuah broader
basis for the ultimate opinions of each of Dr Bratid Dr Wynn Owen
than the results derived from the STATIC-99 testl dne appellant's
PCL-R score. Her Honour said:

The next question is whether, given Dr Brett and\Bmn Owen used the
Static 99 test and Dr Wynn Owen placed some waighhe [appellant's]

PCL-R score in arriving at his opinion, | shouldg® weight on their final

opinions. | am of the view that there was a muaaber basis for each of
the psychiatrist's opinion than the results fromsthtests. | am satisfied
that regardless of them Dr Brett and Dr Wynn Owenuld have come to

the same opinions concerning the [appellant's]ofstommitting a serious

sexual offence if unsupervised in the communitywug; | have decided to
give weight to their opinions [85].

Neither Dr Brett nor Dr Wynn Owen said in evidentteat his
opinions would be invalid if reliance on the STATEO instrument (in the
case of Dr Brett and Dr Wynn Owen) or the PCL-Rredin the case of
Dr Wynn Owen) were discounted.
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In forming his opinions and preparing his repont,Hpett relied on,
relevantly, clinical interviews on 20 August 200ida28 August 2007
with the appellant, the STATIC-99 instrument, th8\WR and the Hare
Psychopathy Checkilist.

Dr Brett said in evidence that risk assessment byradessional
clinician involved a clinical judgment. In partian:

Risk tools have got a number of features which gxamine and then you
use your clinical judgment to put different weighbts those. So different
people may put different weight on different thingad that's where
clinical judgment comes into play (ts 38).

Dr Brett accepted, in cross-examination, that cihjudgment alone
Is a poor tool for risk assessment (ts 37 - 38)e ddid that although
STATIC-99 had limitations (including that it had tnleeen validated on
the Australian indigenous population) it was ndweldss 'a useful tool'
(ts 40). According to Dr Brett, the RSVP was thite of the art risk
assessment tool' (ts 41). It had 'much fewer &tianhs' (ts 42).

The appellant's counsel suggested to Dr Brett'tleay experienced
clinicians have proven to be ... not that flash adpting' recidivism
(ts 42). Dr Brett accepted this suggestion, bptared:

[That] is why we use a range of tools (ts 42).

Dr Brett noted, in cross-examination, that psycluditerature has
demonstrated that people who deny they have cosuniffences of
which they have been convicted are at an increaskdf re-offending
(ts 57). He also said:

Because the evidence shows that people who havwe tmevicted of
sexual offences and deny that they did those se{teaices, that is a risk
factor which increases their risk of recidivism{8&).

Dr Brett rejected a suggestion by the appellardisnsel that risk
prediction is necessarily imprecise (ts 63). Heepted, however, that he
was not 'an accurate predictor of people's contictthe future' (ts 63).
He also accepted that, as a general propositloerg'tare real difficulties
in being able to predict with any confidence whetlge particular
individual will or might re-offend' (ts 63). Accding to Dr Brett, most
forms of risk assessment have some problems atieleies, but not all
of them (ts 64). He mentioned that the RSVP ara ttihree predictor
model have positive features.
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Dr Brett reiterated in cross-examination that, with any
supervision, the appellant 'has a high risk offferwling’ (ts 68).

Dr Wynn Owen's opinions and report were based elayantly, two
clinical interviews with the appellant on 25 Aug@8i07 and 1 September
2007, the STATIC-99 and the Hare Psychopathy Cistckl

Dr Wynn Owen explained, in cross-examination, hiffimate
conclusion concerning risk:

My ultimate conclusion is there is a high risk @&-affending in the
understanding that risk is about likelihood; itt# an absolute. The basis
of that is the clinical and structured assessminatis| performed and the
record. The single most significant factor in ddesng risk of
re-offending of this nature is the initial offenq¢s 86).

He added that if someone has committed a sexuahadf of the kind
committed by the appellant, he or she immediatedg hn increased
likelihood of re-offending over others (ts 87).

Dr Wynn Owen said in relation to risk assessment:

The risk assessment is based on tools that have imernationally
standardised, but other than small studies have necessarily been
standardised specifically on a Western AustralianMestern Australian
Aboriginal population ... (ts 98).

He noted that the absence of standardisation pallgrnthanged the level
of risk, but it was unclear whether the risk isajeg or lesser (ts 98).

Dr Wynn Owen's assessment of the appellant's rek based on a
combination of STATIC-99, the Hare Psychopathy &hst the clinical
interviews, and all of the information he had reedi about the appellant
(ts 100).

Dr Wynn Owen accepted the suggestion of the apptlaounsel
that he could not exclude, as a reasonable passiltiiat if the appellant
was released from custody, returned to his home Jimed with his wife,
he would not commit any further sexual offences.Wynn Owen said:

All'I can conclude is that the likelihood of a fluet offence is high in that
it is around 40% or 4 in 10 over the next five webased on a number of
studies on other cohorts of offenders. | am aigsara internationally that

somebody who has committed a sexual offence héista 15% chance of

re-offending in the next ten years (ts 108).

Dr Wynn Owen added that STATIC-99 is 'just a baseliof
offending’, and that the STATIC-99 test put thedigmt in the category
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of 40%. He also mentioned that there is some tatgupport the
accuracy of STATIC-99 in Aboriginal people, but ttieta was obtained
from a relatively small cohort (ts 109).

82 In our opinion, it was open to the learned judgettee whole of the
evidence, to conclude that Dr Brett and Dr Wynn @wuld have come
to the same opinions as to the appellant's risicarhmitting serious
sexual offences without reliance on STATIC-99 (e itase of Dr Brett
and Dr Wynn Owen) or the appellant's PCL-R score tfie case of
Dr Wynn Owen), even if, which was not made outytekould not have
placed any weight on these tests.

83 Ground 4 fails.

Ground 5 of the appeal

84 Ground 5 reads:

The learned trial judge erred in law in failingdive adequate reasons as
to why the 'risk' was unacceptable.

85 In Director of Public Prosecutions (WA) v Williams [2007]
WASCA 206; (2007) 35 WAR 297, Wheeler JA said, e topic of
‘unacceptable risk':

In my view, an 'unacceptable risk' in the contebd @(1) is a risk which is

unacceptable having regard to a variety of conatders which may

include the likelihood of the person offending, tgpe of sexual offence
which the person is likely to commit (if that cae predicted) and the
consequences of making a finding that an unacckptislx exists. That is,

the judge is required to consider whether, havagard to the likelihood

of the person offending and the offence likely éodommitted, the risk of

that offending is so unacceptable that, notwithditagn that the person has
already been punished for whatever offence they rnaye actually

committed, it is necessary in the interests ofdbi@munity to ensure that
the person is subject to further control or detamti

There are four reasons for considering that thenmgaoutlined above is
what Parliament intended by the expression 'unaabkprisk’. The first
is that s 7(1) expressly refers to the risk aslawihich exists 'if the person
were not subject to [either] a continuing detentayder or a supervision
order'. That is, Parliament has expressly advededtie consequences of
making a finding, in referring to the type of risk be guarded against.
Second, s 7(2) places upon the DPP the onus sfysag the court of the
matters described in s 7(1) by acceptable and ¢ogsdence and 'to a
high degree of probability’. An onus expressethat way suggests a task
of substantially greater difficulty than that ofrgly ascertaining whether
there is a risk which is real and not remote. dhir7(3) sets out a variety
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of matters to which the court must have regardeatenining the related
question of whether a person is a serious dangdret@ommunity. The
list includes factors which suggest that thereoises need to balance the
interests of the offender against those of theipubk at least that it is
permissible for a court to have regard to such ematt Section 7(3)(i), for
example, refers to the need to protect memberfhi@fcommunity from
'that risk’' (suggesting that the public may notchpeotection from every
risk) while s 7(3)(j) refers broadly to ‘any othetevant matter'.

Finally, it is to be noted that many of the prowiss of the Act are similar
to, although not identical with, thdangerous Prisoners (Sexual
Offenders) Act 2003 (QId). Section 13(2) of that Act referred to 'an
unacceptable risk that the prisoner will commiteaiaus sexual offence’.
It was argued irFardon v Attorney-General (Qld) (2004) 223 CLR 575
that such a test was devoid of practical conterih rejecting that
contention, Gleeson CJ at [22] and Callinan and ddayJJ at [225]
referred to the decision of the High CourtMnv M (1988) 166 CLR 69, a
case which dealt, as Gleeson CJ summarised Fardon, with 'the
magnitude of a risk that will justify a court inrd@eng a parent access to a
child’. That is, those members of the High Counbweferred directly to
the question considered that the legislature hagtad a criterion and a
standard appropriate to the balancing of competoogpsiderations.
Fardon was decided prior to the enactment of the Act, ingould be
expected that Parliament in Western Australia woodd aware of the
meaning given to that expression in the reasonsFandon. An
examination of Hansard confirms that Parliament aaare of that case:
eg Parliamentary Debates, Legislative Assembly, 15 November 2005,
7272 - 7273 [63] - [65].

We agree, with respect, with Wheeler JA's obsewnati

86 The word 'unacceptable' necessarily connotes antiala exercise,
requiring the court to have regard to, amongstratfiags, the nature of
the risk (the commission of a serious sexual o#fenwith serious
consequences for the victim) and the likelihoodtie# risk coming to
fruition, on the one hand, and the serious consemsefor the offender,
on the other, if an order is made (either detentiarthout having
committed an unpunished offence, or being requtedindergo what
might be an onerous supervision order). As JohgaFfg points out,
albeit in a rather different contextifacceptable risk - A return to basics
(2006) 20 AJFL 249, 252), the advantage of the gghtanacceptable risk'
Is that 'it is calibrated to the nature and degrfetbe risk, so that it can be
adapted to the particular case ... "

87 In the present case, the learned judge said:

| have taken into account all the evidence anthallcomments that | have
made in respect to it. The evidence includes flisions and evidence of
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Dr Brett and Dr Wynn Owen. | have also consideasd taken into
account the inferences that can be drawn from #ppdllant's] past
offending. | have considered those matters intlighthe standard of
proof, the statutory provisions and the Court opgal's dicta inwilliams
case. | conclude that the DPP has proven that ieean unacceptable risk
that if the [appellant] is not subject to a conimgudetention order or a
supervision order, he will commit a serious sexaféénce. Thus, I find
that the [appellant] is a serious danger to thernamty [130].

In our opinion, it is apparent from the learnedgeld reasons that
she had regard to the factors enumerated in o7 (B Act. Her Honour
considered carefully the opinions and evidence aofBi2tt and
Dr Wynn Owen and, as she was entitled to, accepen. We consider
that, on a fair reading of her Honour's reasona a#ole, it was open to
her to find that there was an unacceptable riskifite appellant were
not subject to a continuing detention order or pesusion order, he
would commit a serious sexual offence, and that gaee adequate
reasons for that conclusion.

Ground 5 fails.

Ground 6 of the appeal

90

91

92

93

Ground 6 reads:

The learned trial judge erred by concluding tha gisychiatric opinion
evidence that the appellant was 'a high risk’ shrmdtting serious sexual
offences was a relevant consideration in deterrgimhether the risk was
unacceptable, when the psychiatrists gave no ev&das to what ‘high
risk' meant and there was no other relevant evela@scto what ‘high risk’
meant.

The word 'high' is a relative term. It connotelkrlatively great
degree'. Dr Brett and Dr Wynn Owen, in concludthgt the appellant
was at 'a high risk' of committing serious sexufdrmces, were conveying
their opinions that if the appellant were not sabjeo a continuing
detention order or a supervision order, then thle that he would commit
a serious sexual offence was elevated or significan

It is apparent, from s 37(2) of the Act, that tharlRment
contemplated that the psychiatrists would analysed avaluate the
relevant risks and express their opinions as tal#ggee of risk.

In our opinion, the words 'high risk' in the remodf Dr Brett and
Dr Wynn Owen bear their ordinary meaning in thetegnhof the Act (in
particular, in the context of s 37(2)) and convdgguately their opinions
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that there was an elevated or significant riskthi point where the risk
was of a relatively great degree, that the appelleruld commit a serious
sexual offence if he were not subject to a contigudetention order or a
supervision order.

Ground 6 fails.

Ground 7 of the appeal

95

96

97

Ground 7 reads:

The learned trial judge erred in law in reversihg burden of proof in
relation to the issue of whether the 'risk' wasceeatable and failed to
have regard to all the appellant's arguments'.

The appellant's counsel submitted to this coutt ttie learned judge
failed to deal with the appellant's arguments basethe following:

(@) age and medical condition as 'a commonsensa'fac

(b) the gaps between the offences;

(c) the offences did not exhibit predatory behaxjiou

(d) no past or existing problems with alcohol dostance abuse;

(e) predicting future conduct by past conduct aught with difficulty
and danger for the reasons expressed by Kirby Fardon v
Attorney-General (Queensland) (2004) 223 CLR 575, 623; [2004]
HCA 46;

)] 'deniers' were prominent in ‘false positivesid

(9) risk decision-makers were particularly proneoter-estimate the
risk posed by sex offenders who had victimiseddechit in their
own family unit and those who had denied their s¢xifending.

As to the appellant's age and medical conditiora'@@mmonsense
factor' and the gaps between the offences, th@ddajudge noted the
appellant's submission that, given his age, healtbblems and
determination not to return to prison, the risk qoestion was not
unacceptable [121]. Her Honour concluded, howetat, the appellant's
physical health did not significantly reduce thekriof his committing
serious sexual offences in the future [122]. Slse said that age is a
factor that does correlate with reducing the recsdn risk in sexual
offenders over time [123]. Her Honour said she&taccount of the views
of Dr Wynn Owen and, to a lesser extent, Dr Paliflte effect that the
appellant's commission of his last serious sextiahoes at the age of 53,
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indicated that, in his case, age was not a sigmifiéactor in reducing his

risk of committing further serious sexual offen¢E23]. Her Honour also

took into account the fact that, until recentlyg eppellant had committed
offences while in prison [123]. She recorded, @n feasons, details of the
appellant's criminal record, including the approxiendate or time when
he committed or was convicted of each offence {34V].

As to the argument that the offences did not ekxhilsedatory
behaviour, the learned judge referred in detathtcircumstances of the
principal offences. Her Honour noted that the caossmn of the
appellant's sexual offences involved a co-offerfdéro also committed a
serious sexual offence against the victim), thentabkf victims to isolated
areas to facilitate the offending, and the femadadgr of the victims
[114]. In our opinion, the circumstances of thienfling, as recounted by
her Honour, demonstrated that the offences did Iwevopredatory
behaviour.

As to the argument that the appellant had no pasexmsting
problems with alcohol or substance abuse, the déelhjndge recounted
that Dr Brett had noted the appellant had a histwralcohol use and
difficulty in coping with stress in the past [88Her Honour also recorded
Dr Brett's comment that the appellant's past alcahd cannabis use was
of concern, and his ongoing need for substancesldio® monitored in
the future [90].

As to the argument that predicting future condycphst conduct is
fraught with difficulty and danger for the reasangressed by Kirby J in
Fardon v Attorney-General (Queensland) [2004] HCA 46; (2004) 223
CLR 575 [123] - [124], the learned judge said shwktinto account all of
the evidence, including the opinions and evidenéeDoBrett and
Dr Wynn Owen [130]. As we have mentioned, Dr Brattepted that
there are real difficulties in being able to prédith any confidence
whether a particular individual will or might refehd (ts 63). He also
accepted that no-one can accurately predict argoptr conduct into the
future (ts 63). Similarly, as we have mentioned; V\B/nn Owen
emphasised that he was dealing with the risk affeading and he could
not say, with any degree of certainty, whether #ppellant would
re-offend or not (ts 86 - 87). In any event, thekt of predicting future
conduct was required, by the Act, to be undertdkethe learned judge,
whether fraught with difficulty or not.

As to the argument that 'deniers' were promineritaise positives’,
the learned judge, by accepting the evidence amdoms of Dr Brett and
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Dr Wynn Owen, necessarily rejected this argumenfs we have

mentioned, Dr Brett said in cross-examination thlé psychiatric

literature demonstrates that people who deny timenuesion of offences
of which they have been convicted are at an ineckask of re-offending
(ts 57). A little later, Dr Brett said, specifibgl that people who have
been convicted of sexual offences, and deny hasomgmitted them, are
at an increased risk of recidivism (ts 58).

As to the argument that risk decision-makers wargiqularly prone
to over-estimate the risk posed by sex offenders Wwhd victimised
children in their own family unit and those who hadehied their sexual
offending, the learned judge, by accepting the &awe and opinions of
Dr Brett and Dr Wynn Owen, necessarily rejecteds targument. The
argument was not put to Dr Brett or Dr Wynn Owerioss-examination.

In our opinion, the learned judge dealt adequatetit each of the
appellant's arguments including those which the ebgapt alleged
her Honour failed to deal with.

Further, in our opinion, the learned judge did reserse the burden
of proof in relation to the issue of whether thgk'rwas unacceptable. It
Is apparent, on a fair reading of her Honour's aessthat she gave
careful consideration to the evidence. She corclud

the DPP has proven that there is an unacceptadéhat if the [appellant]
is not subject to a continuing detention order supervision order, he will
commit a serious sexual offence. Thus, | find ttegt [appellant] is a
serious danger to the community [130].

Ground 7 fails.

Ground 8 of the appeal

106

The appellant abandoned ground 8 of the appeal.

Grounds 9 and 10 of the appeal

107

108

Ground 9 reads:

There has been a miscarriage of justice, alterelgtihe learned trial judge
erred in law, in admitting in evidence or havingyaregard to the
information provided to Dr Brett and Dr Wynn Owen the appellant in
that it was involuntary and therefore inadmissilaléernatively should not
have been received or accorded any weight in tbpgorexercise of the
court's discretion.

Ground 10 reads:
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The court erred in failing to inform the appellaatternatively, of [sic]
giving a direction that the appellant be informpedor to the court ordered
psychiatric examinations that:

a. He was not legally obliged to answer any quastjout to him by
the psychiatrists;

b. If he did so his answers may be used in evidentee proceedings
against him; and

C. If he failed to co-operate, this could have duease effect on the
court's assessments of the matter.

109 It is convenient to deal with these grounds togethe

110 Section 40 of the Act provides that proceedingseuride Act or on
an appeal under the Act are to be taken to be maingiroceedings for all
purposes.

111 The appellant's counsel submitted to this court tha information

obtained by Dr Brett and Dr Wynn Owen from the diao¢ was used in
evidence against him in that it formed the basistlieir conclusions that
the appellant was at a high risk of re-offendinthere was no evidence
that either of the psychiatrists had given the Hape a 'caution' or
warned him about the potential adverse consequefdas participation
in the clinical interviews (although Dr Brett mesied that the appellant
was advised in writing that a report would be pded to the judge who
requested it and Dr Wynn Owen mentioned that tipe=kignt was told of
the purpose of the interviews and that a reportldvbe made available to
the court; Dr Wynn Owen also said that the appellamderstood the
implications of the inapplicabilty of normal doctpatient
confidentiality).

112 It was submitted that admissions by an accused rimiral
proceedings are only admissible if made voluntariBeeR v Lee (1950)
82 CLR 133, 149. Also, it was submitted that alitfio the appellant's
counsel at the hearing before the learned judgendidobject to the
evidence of Dr Brett or Dr Wynn Owen, her Honoud leaduty to raise
and deal with this issue. SBkcPherson v The Queen (1981) 147 CLR
512, 523 (Gibbs CJ and Wilson J), 542 - 543 (Branha Alternatively,
the appellant's counsel submitted that the faitaradminister a ‘caution’
or give a warning enlivened her Honour's discretmexclude the expert
evidence on the ground of unfairness or publicgyoliSeeR v Swaffield;
Pavic v The Queen [1998] HCA 1; (1998) 192 CLR 159 [71]-[79]
(Toohey, Gaudron and Gummow JJ). Further, it wdmnétted that the
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admission of the expert evidence based on thenm&bon obtained from
the appellant was unfair in that no accurate recwad made of the
clinical interviews and none was tendered.

113 In Lee, Latham CJ, McTiernan, Webb, Fullagar and Kitto JJ
approved the two imperative rules of the common Ilesgarding
confessional statements enunciated by DixonMdDermott v The King
(1948) 76 CLR 501. Their Honours said:

These rules, stated in abbreviated form, are th@f)such a statement may
not be admitted in evidence unless it is shownaweehbeen voluntarily
made in the sense that it has been made in theisx@f free choice and
not because the will of the accused has been overbar his statement
made as the result of duress, intimidation, pestsimportunity or
sustained or undue insistence or pressure, anthgRyuch a statement is
not voluntary if it is preceded by an inducemenicls as a threat or
promise, held out by a person in authority, untessinducement is shown
to have been removed. These two 'rules' are, wfsep well established,
but it is important, we think, in this case to abgethat they seem to be
not really two independent and co-ordinate rul€sere seems to be really
one rule, the rule that a statement must be valynia order to be
admissible. Any one of a variety of elements, udahg a threat or
promise by a person in authority, will suffice tepdive it of a voluntary
character. It is implicit in the statement of thae, and it is now well
settled, that the Crown has the burden of satigftie trial judge in every
case as to the voluntary character of a statemefudrd it becomes
admissible (144).

114 The justifications of the rule excluding confessiothat are not
voluntary are unreliability and the overbearingtioé will of the person
making the confession. Sé&#eland v The Queen (1982) 151 CLR 1,
where Deane J said:

The rational basis of the principle that evidenaa only be received of a
confessional statement if it be shown to be volynshould be seen as a
combination of the potential unreliability of a ¢essional statement that
does not satisfy the requirement of voluntarinesd the common law

privilege against self-incrimination (18).

115 It is necessary to examine the effect of the condiycthose in
authority upon the will of a person making a cosfes to determine
whether his or her will was overborne. As Brendaybserved irCollins
v The Queen (1980) 31 ALR 257:

So the admissibility of the confessions as a mattéaw (as distinct from
discretion, later to be considered) is not deteeatiby reference to the
propriety or otherwise of the conduct of the polatgcers in the case, but
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by reference to the effect of their conduct intlad circumstances upon the
will of the confessionalist. The conduct of polibefore and during an
interrogation fashions the circumstances in whiohfessions are made
and it is necessary to refer to those circumstaimcdstermining whether a
confession is voluntary. The principle, focussingon the will of the
person confessing, must be applied according tagss background and
psychological condition of each confessionalist #&mel circumstances in
which the confession is made. Voluntariness is aotissue to be
determined by reference to some hypothetical standa requires a
careful assessment of the effect of the actualigistances of a case upon
the will of the particular accused (307).

In Swaffield; Pavic, Brennan J summarised the approach of the court

in determining objections to the admissibility ofcanfession which is
alleged to have been made involuntarily:

In determining objections to the admissibility of@nfession that is said to
have been made involuntarily, the court does rtetrgit to determine the
actual reliability of the confession. Rather,ssasses the nature and effect
of any inducement to make the confession in ordetdetermine whether
the confession was made because the will of thdessionalist was
overborne by the conduct of a person or personauimority. That
conduct may consist of a threat, promise or indwgmnmade or held out
by the person or persons in authority ... [13].

In Duke v The Queen (1989) 180 CLR 508, Brennan J examined the

nature, scope and rationale of the unfairnesseatiser. His Honour said:

The unfairness against which an exercise of theretion is intended to
protect an accused may arise not only becauseotiwct of the preceding
investigation has produced a confession which rsliable but because no
confession might have been made if the investigatiad been properly
conducted. If, by reason of the manner of thestigation, it is unfair to
admit evidence of the confession, whether becalsedliability of the
confession has been made suspect or for any athsom, that evidence
should be excluded (513).

His Honour then said:

Trickery, misrepresentation, omission to inquiréoimaterial facts lest
they be exculpatory, cross-examination going beyihredclarification of
information voluntarily given, or detaining a susper keeping him in
isolation without lawful justification -- to nameubsome improprieties --
may justify rejection of evidence of a confessibrthie impropriety had
some material effect on the confessionalist, aliheitconfession is reliable
and was apparently made in the exercise of a fiege to speak or to be
silent (513).
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Brennan J concluded, in this context, that the faat an impropriety
occurred does not, of itself, require that eviderofe a voluntary
confession procured in the course of the investgamnust be excluded.
It is necessary to evaluate the effect of the irppety, in procuring the
confession, in all the circumstances of the case.

118 In Swaffield; Pavic, Toohey, Gaudron and Gummow JJ explained
the distinction between the purpose of the unfasngiscretion and the
purpose of the policy discretion. Their Honounslsa

The purpose of the discretion to exclude evideraeuhfairness is to
protect the rights and privileges of the accusedsqre The [policy

discretion] focuses, not on unfairness to the amttulsut on considerations
of public policy which make it unacceptable to adthie statement into
evidence, notwithstanding that the statement wasemaluntarily and that
its admission would work no particular unfairnessthe accused. The
purpose of the discretion which is brought to bedin that emphasis is the
protection of the public interest [52].

Toohey, Gaudron and Gummow JJ noted, 'that it isalveays possible to
treat voluntariness, reliability, unfairness to #weeused and public policy
considerations as discrete issues' [74]. Theirddonthen added:

The overlapping nature of the unfairness discretaond the policy
discretion can be discerned @Gieland v The Queen ((1982) 151 CLR 1.
See alsd-oster v The Queen (1993) 67 ALJR 550; 113 ALR 1). It was
held in that case that where a voluntary confessias procured by
improper conduct on the part of law enforcemenicefg, the trial judge
should consider whether the statement should blideat either on the
ground that it would be unfair to the accused tovalit to be admitted or
because, on balance, relevant considerations dicpudiicy require that it
be excluded. That overlapping is also to be dmsain the rationale for
the rejection of involuntary statements. It idsidiat they are inadmissible
not because the law presumes them to be untruégsatise of the danger
that they might be unreliable. That rationale ¢fees on considerations of
fairness to the accused. And if admissibility dndt depend on
voluntariness, policy considerations would justifile exclusion of
confessional statements procured by violence arteroabuses of
power [74].

119 In the present case, a determination of the mefiggounds 9 and 10
must be made in the context of the scheme of theirAcelation to the
psychiatric examination of an offender.

120 By s 14(2)(a), if the court is satisfied that theaee reasonable
grounds for believing that the court might, undéf(¥), find that the
offender is a serious danger to the community:
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the court must order that the offender undergo éxatons by 2
psychiatrists named by the court for the purpodgweparing the reports
required by section 37 that are to be used oneheriy of the application;

Section 15 provides that an order under s 14(2a\j#)orises each of the
two psychiatrists named in the order to examineoffender and report in
accordance with Pt 5.

Section 32(1) provides, in relation to annual reseof a person's
detention under a continuing detention order, thatless the court
otherwise orders:

the chief executive officer must arrange for a perio be examined by
2 psychiatrists for the purposes of preparing thports required by
section 37 that are to be used on a review undeP#urt.

By s 32(2), s 32 authorises each of the two psyasis to examine the
person and report in accordance with Pt 5.

Section 37(1) provides, relevantly, that each of thsychiatrists
'must examine the person to whom the order [und&4(®)(a)] or
arrangement [under s 32(1)] relates and preparmdependent report'.
By s 37(4), the obligation under s 37(1) to pre@areport applies even if
the person to be examined does not co-operatep@&s dot co-operate
fully, in the examination.

Section 7(3)(a) provides, relevantly, that in dewdwhether to find
that a person is a serious danger to the commuihiéycourt must have
regard to the extent to which the person co-opérasen the
psychiatrists examined the person.

It is apparent from the Act that an offender is emad statutory
obligation to undergo a clinical examination by fhsychiatrists, but the
obligation is not specifically enforceable. Furthan offender who is
under a statutory obligation to undergo a psycisi&xamination does not
commit an offence if he or she refuses to undengcekamination or fails
to co-operate wholly or partly with the psychiasgisn the examination
process.

In our opinion, in circumstances where the Parliainias imposed a
statutory obligation on an offender to undergo psfric examinations,
the court was not bound to inform the appellarterahtively to give a
direction that the appellant be informed, before tbourt ordered
psychiatric examinations, of the matters set oufgiaund 10. Also,
Dr Brett and Dr Wynn Owen were not bound to adnbamis 'caution’ to
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the appellant or otherwise warn him about the oguseces of
participating in the clinical interviews.

126 Further, in our opinion, the statutory scheme omsistent with a
requirement that the unfairness discretion or ey discretion may be
invoked, by analogy, as alleged by the appellaniess, perhaps, a
clinical interview was conducted in a manner whigds unreasonable or
oppressive having regard to standards of clinicadact and behaviour
accepted by psychiatrists of good repute. It watssnggested, on behalf
of the appellant, that either Dr Brett or Dr Wynwéh failed to observe
proper standards in the conduct of their clinicabessments of the
appellant.

127 Grounds 9 and 10 falil.

Ground 11 of the appeal

128 Ground 11 reads:

The learned trial judge, having found that theres Waaformation which
indicates that the appellant's propensity to consmitous sexual offences
in the future may have diminished over time', elirethw by reversing the
burden of proof by concluding, adverse to the dppglthat, 'there is no
evidence that his physical health problems will veré him from
committing serious sexual offences or that theyifigantly diminish the
risk of him committing further serious sexual oftes'.

129 There was limited evidence before the learned judgeto the
appellant's health. In the 1990s, the appelld@ath deteriorated. He
developed high cholesterol and high blood pressine€002, he suffered
a myocardial infarct, which resulted in the ingartof a stent. In 2005, he
had a transient ischaemic attack which caused teampéteft hemiparesis
and permanent left hearing loss.

130 The learned judge noted that Dr Brett considered because the
appellant was now over 60 years of age and had $makh problems,
his risk of re-offending was reduced [92]. Howewirat consideration
has to be evaluated in the context of Dr Breteswthat the appellant had
chronic risk factors. Her Honour referred to thisw, as follows:

[Dr Brett] said that the [appellant] had not addesb a lot of those risk
factors so that it was unlikely that his risk ofakending would be
reduced in the short or long term. He said thatmithe [appellant’s]
history and age, it was difficult to predict thkdiihood of his offending,
though this would depend on his supervision andliféscircumstances.
He said that the [appellant's] background factéasqa him in a high-risk
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category for re-offending. In summary, Dr Bretidstihat he believed that
the [appellant] is a high priority given his numesarisk factors and that
he would be placed in the high-risk category fek of re-offending [94].

131 Dr Wynn Owen was of the opinion that as the appéeleas aged 53
at the time of his most recent sexual offence,ragdification of risk was
not indicated [104].

132 The learned judge summarised her findings and aosiwlis in
relation to the impact of the appellant's age agalth difficulties on his
propensity to commit serious sexual offences:

There is some information which indicates that[dppellant's] propensity
to commit serious sexual offences in the future imaye diminished over
time. It is that the [appellant] is now 61 yeafage, his general offending
reduced on his release from prison in 1995 anddppellant] has some
serious health problems. However, in respect $odge, it is of grave
concern that his most recent serious sexual offerase committed when
he was a very mature man; that is at 53 years @faag that in the last 4
1/2 years that he has spent in custody, he has tttedna considerable
number of prison offences. There is no evideneg liis physical health
problems will prevent him from committing furthererous sexual

offences or that they significantly diminish thekriof him committing

further serious sexual offences [113].

Her Honour's reference to 'some information' istibe evidence of
Dr Brett which we have mentioned at [130] above.

133 In our opinion, the learned judge's statement thagre is no
evidence that [the appellant's] physical healthblenms will prevent him
from committing serious sexual offences or thatythegnificantly
diminish the risk of him committing further seriosexual offences' was a
reference to the state of the evidence in the zbuwtiethe formation of a
judgment as to whether or not the evidence estadlisto her Honour's
satisfaction, that there was an unacceptable sk if the appellant were
not subject to a continuing detention order or pesusion order, he
would commit a serious sexual offence, within s) 4fithe Act. She did
not reverse the onus of proof cast on the respdries 7(2).

134 Ground 11 fails.

Ground 12 of the appeal

135 Ground 12 reads:

The finding of the court was unreasonable and dabecupported by the
admissible evidence.
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136 The appellant's written submissions to this comdluded these
assertions:
(@) ... the psychiatric opinion evidence of risk ¢engiven no weight.

There was no evidence before the court that thelkgpp suffered
from a psychiatric illness that demonstrated a ensfiy to commit
serious sexual offences. There was no evideneedignosis of
paedophilia, schizophrenia or any other recognesabiental
disease or defect.

(b) Age and medical condition was something that lgarned trial
judge erroneously considered to be the appellamtiss. As a
matter of law, it was for the respondent to prdvat these factors
were of no relevance. Commonsense dictates thgtrttust be of
relevance and cannot be discounted to zero simpbause the
appellant was 53 years of age when his last offarasecommitted.
This approach also gives no recognition of his osexi health
problems.

(c) The evidence discloses no real pattern to ffemding, other than
serious sexual offending. The relevant offendiag bccurred with
considerable gaps going back to 1985, then 198hamd1999.

(d) While the term 'high risk' was used, no attemps made to define
what that meant either by the psychiatrist or dsered trial judge.

(e) It is difficult to comprehend a more compellingtional reason
than that projected by the appellant of his wislhdchome to grow
old with his wife and children (as opposed to dyinggaol) as
being a persuasive consideration (discounted to lzgithe learned
trial judge).

) The appellant's credit in that regard was nticked by the
respondent in cross-examination. In fact, he vasatiacked at all.

(9) The predictive assessments must, in the ampsllacase, be
considered highly speculative.

(h) It is also significant in terms of assessmdrihe unacceptability of
the risk, that the offences committed exhibitedactual physical
violence or physical harm to the victims.

(1) Is the appellant a false positive? Not everBett can answer that
guestion because, as he says, he is not a statisti€hat is not his
field but both psychiatrists purport to rely ontistiical unproven
instruments.

g) What must be at the forefront of the court'demive mind is the
infringement of the liberty of a subject based, antwhat he has
done, but what he might do in the future.
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(k)  The content of the Reports demonstrates amattéy the authors
to couch their opinions in the guise of scientdiedibility which, it
is submitted, is unsuccessful.

() Putting aside the psychiatric opinions, one let with the
proposition that the best predictor of the futggast conduct - a
proposition shunned as a general rule by the commensave in
exceptional circumstances, and then only in tharel cases. This
of course, in this case, must be tempered with @beepted
evidence that recidivism rates at 60 and afterséxual offending,
is virtually zero.

(m) The medical evidence does not demonstrate aaygetous
propensity arising out of any psychiatric diagnosis

(n) Further, even if there was evidence of a diemd or unstable
mind, compelling evidence of likelihood would bejueed: see
Veen vR 143 CLR 458, Mason CJ [10].

(0) The legislation, it is submitted, recogniseattmental illness may
have a direct bearing on propensity - hence, thepoisory
psychiatric reports.

(p) Absent mental illness, the capacity to provee thecessary
propensity for unacceptable risk becomes extrerpebplematic
and would require compelling evidence of patterrdéononstrate
the necessary likelihood to reach and attain urabée risk. See
Veen [No2] v R (1988) 164 CLR 465, Mason CJ, Brennan,
Dawson and Toohey JJ [16].

137 The fact that there was no evidence before thetcthat the
appellant suffered from a psychiatric illness attthere was no evidence
of a diagnosis of paedophilia, schizophrenia or ather recognisable
mental disease or defect, did not preclude thené&shrjudge from
according weight to the expert evidence. The takkDr Brett and
Dr Wynn Owen was to assess the level of risk tidhe appellant were
not subject to a continuing detention order or pesusion order, he
would commit a serious sexual offence. They cdroat their statutory
task as experts in the practice of psychiatry aodcleided that the
appellant was at a high risk of re-offending.

138 For the reasons we have given in the context ofsidening
grounds 7 and 11, the learned judge did not reviis@nus of proof in
relation to the appellant's age or medical condliticAlso, her Honour
recognised and took into account, to the extenttsbaght appropriate,
the appellant's health problems.
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The evidence does disclose a pattern to the appsliaffending to
the extent that, as the learned judge noted, sdihe @ffences involved a
co-offender (who also committed a serious sexuédnoke against the
victim), the taking of victims to isolated areas anmotor vehicle to
facilitate the offending, and the female gendethefvictims [114].

For the reasons we have given in the context ofsidening
ground 6, there is no merit in the appellant's damp about the use of
the term 'high risk'.

The learned judge was entitled to conclude thatahellant's wish
to 'go home to grow old with his wife and childi@s opposed to dying in
gaol)' was not a matter which diminished materiahlat all the numerous
risk factors that placed him in the high-risk catgg for risk of
re-offending.

The appellant gave evidence before the learnecejudifjs evidence
was remarkable for its brevity. The appellant'sns®l asked him one
guestion, as follows:

If the judge decided to let you go home, and youewasked by the
Department of Corrections to undergo counsellinghva psychologist
from time to time, would you agree to do that ot agree to do it?---1
would agree to do it (ts 147).

There was no cross-examination. The respondemissidn not to
cross-examine the appellant in relation to his icredotherwise did not
preclude her Honour from making the findings she ali the order she
ultimately made.

Dr Brett and Dr Wynn Owen frankly acknowledged ttisgre were
limitations on their abilities to predict future hmesiour. The learned
judge was aware of those limitations [77]. The taat the psychiatrists'
assessments necessarily involved some speculaibnnat preclude
her Honour from making the findings she did or lidmate conclusion.

It is apparent from Dr Brett's report and Dr Wynwéd's report that
they were aware and took into account that no aptugsical violence or
physical harm (beyond the acts which constitutesl slexual assaults
themselves) were perpetrated against the victirbs.Brett, Dr Wynn
Owen and the learned judge were cognisant of Huat f

None of the other assertions in the appellant'#emrisubmissions to
this court on ground 12 of the appeal renders dny@ findings of the
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learned judge or her ultimate conclusion unreasenab unsupportable
by the admissible evidence.

146 Ground 12 fails.

Ground 13 of the appeal

147 Ground 13 reads:

The learned trial judge erred in law [in] havingaed to the appellant's
Children's Court convictions and having regardhi eépinions of Dr Brett
and Dr Wynn Owen, given their reliance upon thassvictions.

148 We dealt with this issue IIGTR [52] - [56]. After referring to
ss 189(2) and 190 of thung Offenders Act 1994 (WA) and to pars (c),
(d), (g) and (j) of s 7(3) of the Act, we said:

Plainly, evidence of prior sexual offending as &ejule might, in an
appropriate case, be evidence bearing upon thdigonesvhether there is
any propensity to commit sexual offences in thereitand whether there
is any pattern of offending behaviour. It wouldabe a relevant part of
the person's antecedents and criminal record. olildy on any view, be
relevant to the question whether or not the peisanserious danger to the
community. Also, each psychiatrist named in areotchder s 14(2)(a) of
the Act, or who is reporting for the purposes eéaew pursuant to s 32,
must be given, by the chief executive officer, arlevant information
relating to the person to be examined that is éncthief executive officer's
possession or to which he or she has, or may bengiaccess: s 38(1).
Section 38(3) provides that a person in possessi@my prison, or other
relevant report or information, relating to the gmer to be examined must
give a copy of the report or the information to tigef executive officer if
asked by him or her to do so. Section 38(4) reguihis to be done
'despite any other law or any duty of confidentyali Moreover, s 42(4)
provides that:

In making its decision, the court may receivevidence -

(@) any document relevant to a person's antecedents
criminal record,

(b) anything relevant contained in the officialrsaript of any
proceeding against a person for a serious sextethe,
or contained in any medical, psychiatric, psychmalgor
other report tendered in a proceeding of that kind.

In our respectful opinion, these provisions requine admission of
evidence establishing the commission of prior sexigences while a
juvenile. If there is any conflict between thendahe provisions of the
Young Offenders Act to which we have referred then, in our opiniorg th
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later provisions override the former to the extehtthe inconsistency:
Goodwin v Phillips (1908) 7 CLR 1, 7 (Griffith CJ) [55] - [56].

The learned judge did not err in law in having regdo the
appellant's Children's Court convictions or offes)a@ in having regard to
the opinions of Dr Brett and Dr Wynn Owen, givesitlreliance on those
convictions and offences.

Ground 13 fails.

Ground 14 of the appeal

151

152

Ground 14 reads:

The cumulative or aggregate of the errors of lad amors [of fact] have
caused the hearing to miscarrye@ry v R [1975] WAR 133 at 137).

The learned judge did not make any material erfoaw or fact.
Ground 14 therefore fails.

Ground 15 of the appeal

153

154

155

Ground 15 reads:
The learned judge erred:

(@) in proceeding on the basis that the court hadliacretion not to
make an order; and

(b) in failing to have regard to the appellant'e,agealth, gaps in his
prior offending, the limitations of the psychiatevidence and the
retrospective effect of the legislation in deterimgnwhether or not
to impose a supervision order.

In GTR, we referred to the decision of this courtWilliams in
relation to the effect of the word 'may' in s 17¢1Xhe Act. Wheeler JA
(Le Miere AJA agreeing) concluded that, read ircastext, ‘'may' is to be
understood as 'must’. Williams, Martin CJ expressed a different view.
His Honour considered that the word 'may’, in s}, 7/fives to the court a
discretion to make one or other of the orders cuoptated by s 17, or no
order at all.

In GTR, after considering the relevant statutory framéwand
various authorities, including cases decided inépsand and New South
Wales on similar legislation, we concluded thatr¢hes nothing in the
reasoning of the majority iilliams that should lead us to conclude that
it was plainly wrong, or that it should, for soméher reason, not be
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followed. We consequently applied it. S8€R, [49]. Also seeCraig v
Troy (1997) 16 WAR 96, 16Zfraegar v Pires de Albuguerque (1997) 18
WAR 432, 447;Re Calder; Ex parte Cable Sands (WA) Pty Ltd (1998)
20 WAR 343, 354.

156 It follows that ground 15(a) fails.

157 Further, in our opinion, ground 15(b) has not bewade out. Our
reasons are as follows.

158 First, the learned trial judge had regard to thpedpnt's age and
health. See [97], [129] - [133] above.

159 Secondly, the learned judge had regard to gap$ienappellant's
prior offending. See [97] above.

160 Thirdly, the learned judge had regard to the litlotas of the
psychiatric evidence. See [40] above.

161 Fourthly, the Act is not retrospective in its ofera.

162 As Steytler P (McLure and Buss JJA agreeing) natedlapier v

The State of Western Australia [2008] WASCA 106 [20], in general, at
common law, a statute changing the law shouldalment clear language
to that effect, be understood as applying to evénét have already
occurred in such a way as to confer or impose lugretise affect rights or
liabilities which the law had defined by referenicepast events. See
Maxwell v Murphy (1957) 96 CLR 261, 267 (Dixon CJ). Prima facie, a
statute is construed as not attaching new legasemprences to events
which occurred before its commencement. Sesher v Hebburn Ltd
(1960) 106 CLR 188, 194 (Fullagar Miathieson v Burton (1971) 124
CLR 1, 22 (Gibbs J)Geraldton Building Co Pty Ltd v May (1977) 136
CLR 379, 399 - 400 (Stephen J), 401 (Mason J). o Alse s 37 of the
Interpretation Act 1984 (WA) which, in general, reflects the common law.

163 In our opinion, the Act does not have a retrospeabiperation. Any
rights or liabilities attaching to the appellantaasesult of his convictions
were not affected by the enactment of the Act. ANoe 'merely takes
account of antecedent facts and circumstances basis for what it
prescribes for the future'Robertson v City of Nunawading [1973] VR
818, 824 (Winneke CJ, Gowans and Starke JJ). gdsB v Rowe (1992)
5 WAR 491, 495-496 (FranklynJ, RowlandJ agmggin498
(Nicholson J). InColeman v Shell Co of Australia (1943) 45 SR (NSW)
27, Jordan CJ said:
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... as regards any matter or transaction, if eveaw® loccurred prior to the
passing of the Act which have brought into exiséeparticular rights or
liabilities in respect of that matter or transaetiat would be giving a
retrospective operation to the Act to treat itrdemded to alter those rights
or liabilities, but it would not be giving it a respective operation to treat
it as governing the future operation of the mattetransaction as regards
the creation of further particular rights or liatids (31).

164 Consequently, ground 15(b) fails.

Conclusion

165 We would dismiss the appeal.
MURRAY AJA:

The proceedings

166 This appeal arises out of an application made odubhe 2007
pursuant to s 8 of thé®angerous Sexual Offenders Act 2006 (WA)
(DSO Act) for orders under s 14 and s 17(1) ofAbe The terms of s 14
which provides for a preliminary hearing of suchapplication are not
presently material. Section 17 provides the powéithe court upon the
final determination of the application, as follows:

(1) If the court hearing an application for a Digis 2 order finds that
the offender is a serious danger to the commutiig/court may -

@ order that the offender be detained in custémty an
indefinite term for control, care, or treatment; or

(b) order that at all times during the period statethe order
when the offender is not in custody the offendesigect
to conditions that the court considers appropriatel
states in the order.

(2) In deciding whether to make an order under aciiien (1)(a) or
(b), the paramount consideration is to be the n&edensure
adequate protection of the community.

167 As to the threshold finding that the offender sesious danger to the
community, the court is instructed by the provisiaf s 7, the terms of
which are:

(1) Before the court dealing with an applicatiordenthis Act may
find that a person is a serious danger to the camtguhe court
has to be satisfied that there is an unacceptasitetmat, if the
person were not subject to a continuing detentiotlero or a
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supervision order, the person would commit a sergmxual offence.

(2) The DPP has the onus of satisfying the courtdescribed in
subsection (1) and the court has to be satisfied —

(@) by acceptable and cogent evidence; and
(b) to a high degree of probability.

(3) In deciding whether to find that a person seaous danger to the
community, the court must have regard to -

(@) any report that a psychiatrist prepares as inedjuby
section 37 for the hearing of the application dmsl éxtent
to which the person cooperated when the psychiatris
examined the person;

(b) any other medical, psychiatric, psychologicat, other
assessment relating to the person;

(c) information indicating whether or not the persbas a
propensity to commit serious sexual offences inftire;

(d) whether or not there is any pattern of offegdoehaviour
on the part of the person;

(e) any efforts by the person to address the causauses of
the person’s offending behaviour, including whethes
person has participated in any rehabilitation progr

() whether or not the person’s participation inyan
rehabilitation program has had a positive effecttba
person;

(9) the person’s antecedents and criminal record,

(h) the risk that, if the person were not subjeca ttontinuing

detention order or a supervision order, the pemsouald
commit a serious sexual offence;

0] the need to protect members of the communibynfithat
risk; and
()] any other relevant matter.
168 In Director of Public Prosecutions (WA) v GTR [2008] WASCA

187 at [94] | expressed the view that the findihgttthe offender is a
serious danger to the community is to be madedfdburt is satisfied

according to the standard of proof in s 7(2) thatre¢ is an unacceptable
risk that if the person were not subject to a cantig detention order or a
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supervision order, the person would commit a sergexual offence. In
so saying, | followed the similar observation of &¢ler JA,
Le Miere AJA agreeing, irDirector of Public Prosecutions (WA) v
Williams (2007) 35 WAR 297; [2007] WASCA 206, 313 - 314 |66
Since writing these reasons, | have noted thaheir fjoint judgment in
GTR at [14] - [25], Steytler P and Buss JA expressstiiae view.

169 The application was supported by particulars. Apam making it
clear that the application was for either a contiguwetention order or a
supervision order, without specifying which, thertmailars are really
concerned to notify the evidence upon which theliegpt proposed to
rely. Reference was made to the various convistismstained by the
appellant, and the sentences imposed, for seri@xziab offences
committed by him, his criminal record generally dnhd reports of the two
consultant forensic psychiatrists, Dr Brett andVidynn Owen. Dr Brett's
report (exhibit 1) is dated 5 September 2007 andiVignn Owen's report
(exhibit 4) is dated 14 September 2007.

170 Ultimately, the evidence presented on the finalringaof the
application included not only those reports, blieotmaterials received in
documentary form - court transcripts, the appe€Baitiminal record,
various official reports concerned with relevanttteis during the service
of the appellant's sentence and statements andctiais of evidence
concerned with the various criminal proceedings emait to the
application. In addition, at the final hearing, Brett and Dr Wynn Owen
were called and extensively cross-examined. A asegommunity
corrections officer at Maddington, Ms Jelavic, prEed a report, dated
13 September 2007, part of which was received ideexe as exhibit 5.
She gave evidence about conditions which mightniserporated into a
supervision order. Where witnesses were not cdlbedive evidence
orally the documentary material was received irence pursuant to the
DSO Act s 42(4).

171 The appellant then went into evidence. Indeedgdne evidence
himself. He was asked one question in his evidamahief (ts 147) in
response to which he said that if the judge decidéet him go home and
he was asked by the Department of Corrective Sesvio undergo
counselling with a psychologist from time to tintes would agree to do
that. He was not cross-examined. Mrs Woods wédledsashe gave
evidence of her domestic circumstances and whatpn@sosed for the
appellant upon his release from prison. She wasmss-examined on
behalf of the applicant. By consent, the appellentlered in evidence an
article entitled 'Reconviction rates of serious seffenders and
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assessments of their risk' published in 2002 by tResearch,
Development and Statistics Directorate of the H@ifiece of the United
Kingdom (exhibit 7).

172 There was another report received in evidence agie8. It is
dated 11 December 2007. The author is a forensichologist,
Ms Caple. It is ostensibly concerned to assesaftpellant's suitability to
receive individual psychological counselling in tt@mmunity. It seems
that it did not meet the expectations of Jenkias Jo the assessment she
wished to have made and it does not appear to Ibase relied upon by
either party (see ts 224 -236). JenkinsJ dissusthis matter in
her Honour's judgmenithe State of Western Australia v Woods [2007]
WASC 320 at [134] - [139].

173 The preliminary hearing of the application was amtdd by
Blaxell J on 20 June 2007. The final hearing bgkies J was over a
period of five days - 30 and 31 October 2007, 1ld&tober 2007,
30 November 2007 and 21 December 2007. On therastioned date,
her Honour published her reasons for her findirgg the appellant is a
serious danger to the community within the mearuhg 7 of the DSO
Act. Her Honour ordered the appellant's releasa supervision order for
a period of seven years.

174 The terms of the order are not presently in cont&siffice it to say
that pursuant to s 18 of the Act, the order wasjestibto various
conditions as contemplated by that section. | pateicularly that there
were onerous reporting and supervision conditiohise appellant was to
reside with his wife, Mrs Woods, and advise anyngfgaof address. He
was to be supervised by her or an approved ad@hwh any room in his
residence, he was with any child under the ageaofehrs other than one
of his children or grandchildren, and he was teralf as required by a
community corrections officer, psychological codhisg at least once a
week for the first 12 months of the order.

The appeal
175 The appeal is brought against that decision androiSO Act s 34.

Leave to appeal is not required. The appellanksde have the
application dismissed. There are numerous groumtisy are as follows:

1. The learned trial judge erred in law in spec¢ntathat Dr Brett's
and Dr Wynn Owen's reports applied the statutorfiindien of
'serious sexual offence’, absent an express dgolata that effect
in their reports or in their oral evidence and albsmy reference to
a consideration of the Evidence Act.
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The learned trial judge erred in law in makiag order for
supervision under the Dangerous Sexual Offendets2A06, in
circumstances where there were no psychiatric tgpan
accordance with the requirements of s37 of the Act.

The learned trial judge erred in law in intetprg the Dangerous
Sexual Offenders Act as deeming psychiatrists, #mereby
deeming the two court appointed psychiatrists agnigaexpertise
in predicting recidivism.

The learned trial judge erred in law in givingyaweight to the
opinions of Dr Brett and Dr Wynn Owen, in their og{s or oral
evidence when the facts upon which they based tipgiions were
not proven by admissible evidence and were basednpnoven
speculative assumptions and where no evidence adigcad as to
their ability to predict recidivism generally or ielation to serious
sexual offences as defined by the Dangerous Sé€Xtehders Act.

The learned trial judge erred in law in conchgdithat the court
appointed psychiatrists would have come to the sapigions
concerning the respondent's risk of committing caexi sexual
offences without reliance on the Static 88 or PClwRen there
was no evidence to that effect and such a concluses a matter
of pure speculation.

The learned trial judge erred in law in failibg give adequate
reasons as to why the 'risk’ was unacceptable.

The learned trial judge erred by concluding ttree psychiatric
opinion evidence that the respondent was ‘'a higlk' rof
committing serious sexual offences was a relevansideration in
determining whether the risk was unacceptable, wiika
psychiatrists gave no evidence as to what 'higkl ngeant and
there was no other relevant evidence as to whglt sk’ meant.

The learned trial judge erred in law in revegdine burden of proof
in relation to the issue of whether the 'risk' wacceptable and
failed to have regard to all the appellant's argushe

Abandoned.

There has been a miscarriage of justice, altesip the learned
trial judge erred in law, in admitting in evidenoe having any
regard to the information provided to Dr Brett dadWynn Owen
by the appellant in that it was involuntary and réfere
inadmissible; alternatively should not have beegeired or
accorded any weight in the proper exercise of thetts discretion.

Document Name: WASCA\CACR\2008WASCA0188.doc  (JH) Page 55



[2008] WASCA 188

MURRAY AJA

10.  The court erred in failing to inform the appeall, alternatively, of
giving a direction that the appellant be informpdor to the court
ordered psychiatric examinations that:

a. He was not legally obliged to answer any quastjout to
him by the psychiatrists;

b. If he did so his answers may be used in evidémdbe
proceedings against him; and

C. If he failed to co-operate, this could have dwvease effect
on the court's assessments of the matter.

11. The learned trial judge, having found that ¢hesas 'information
which indicates that the appellant's propensitycdomit serious
sexual offences in the future may have diminishesr ime’, erred
in law by reversing the burden of proof by conchgliadverse to
the appellant that, 'there is no evidence thatphigsical health
problems will prevent him from committing seriowexsal offences
or that they significantly diminish the risk of himommitting
further serious sexual offences.

12.  The finding of the court was unreasonable arhot be supported
by the admissible evidence.

13. The learned trial judge erred in law havingarego the appellant's
Children's Court convictions and in having regardhe opinions
of Dr Brett and Dr Wynn Owen given their reliancpon those
convictions.

14.  The cumulative or aggregate of the errors wfdad errors of fact
have caused the hearing to miscarbyeafy v R [1975] WAR 133
at 137).

15.  The learned trial judge erred -

€)) in proceeding on the basis that the court ladiscretion
not to make an order; and

(b) in failing to have regard to the applicant'® algealth, the
gaps in his prior offending, the Ilimitations of the
psychiatric evidence and the retrospective effdécthe
relevant legislation, in determining whether or rot
impose a supervision order.

Some background facts

176 It is convenient to set the argument presentedhenappeal in its
factual context. The following is taken substdhtifrom the findings
made by Jenkins J in her discussion of the evidence
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The appellant was born on 15 November 1946. He thasefore

61 when the application was dealt with by Jenkingi@ is an indigenous
person, a member of the Noongar people, born iauatcy town. As a
child he was removed from his family and placedcare in his early
years. He has had little education. He appeasszpilarly before
Children's Courts from the age of 12. At 14 he wasle a ward of the
State. The offences he committed as a child weeeusual range of
offences of dishonesty, burglary offences and meg¢hicle offences. On
occasions, orders were made for his detention.

In 1965, when he was 18, the appellant committecbféence of
unlawful carnal knowledge of a girl under the agd® for which he was
sentenced to 3 months imprisonment. Thereaftaingluhe 1960s and
the 1970s, as her Honour found, the appellant co@inumerous
dishonesty, property, disorderly and weapon offerfce which he was
fined or imprisoned for short periods. There warer 50 such offences.

On 9 January 1978 the appellant was indicted fer dinlawful
detention of a woman and with her rape. The mati@s tried in this
court before Burt CJ and a jury on 16 and 17 Janud&78. On
17 January 1978, the appellant was convicted obffence of unlawful
detention, but acquitted of the rape. He was seett to 8 months
imprisonment. Upon his release, the offending iooled. They were
mainly offences of dishonesty, burglary offencesl anotor vehicle
offences. During this period the appellant marrled present wife.
There have been six children of the marriage.

Nonetheless, it was at this time that the appellat first convicted
of rape, an offence committed on 11 October 1984hough the offence
of rape has since been repealed and replaced lgy etdxual assault
offences, it is a serious sexual offence as deflmed 3 of the DSO Act
because it is such an offence as defined by s kif6ihe Evidence Act
1906 (WA) and sch 7 to that Act. The offence of raplisfwithin par (b)
of the definition of a 'serious sexual offence’.

The facts of the 1984 offence are most convenidakgn from the
judgment of Jenkins at [30]. In this and all subsequent quotes from
her Honour's judgment, the appellant is referreastthe respondent:

Briefly, the facts of the offence were that theattender, an associate of
the respondent, offered a 22 year-old female studdift to her place of
employment. He then picked the respondent up amedhe complainant
and the respondent to a deserted area. The rempmisdo-offender then
threatened violence to the complainant. He toakaweay from the car
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and raped her. The co-offender returned to theaoar the respondent
went over to the complainant. Despite the complaiinielling him that she
did not want to have sexual intercourse with hihe tespondent then
raped the complainant. After that occurred the mlamant got dressed
and returned to the car. The co-offender thenalthe complainant to her
place of employment. At trial, the respondent dtedi to having had
sexual intercourse with the complainant but derfet the complainant
had not consented to it. The respondent gave es&dm his defence. By
the conviction, the jury were satisfied beyond osable doubt that the
complainant had not consented to the sexual inteseo

The appellant was indicted for that offence and tsiasl by Olney J
a jury on 10 and 11 April 1985. He was comdciand on 11 April

1985 was sentenced to 5 years imprisonment witinamam term before
eligibility for parole of 2 1/2 years. He was iact released on parole on
29 August 1987.

On 22 March 1988, and therefore in breach of hisolpa he

committed an offence of aggravated sexual assaol & niece who was
temporarily staying with the appellant and his flgmiShe was 12. The
facts of that offence may also be taken from tltgynent of Jenkins J at

182
and
183
[34]:
184

On the morning of the offence, the complainant ame of the
respondent’s children were supposed to have b&en ta school by the
respondent. The respondent dropped his own childteschool and took
the complainant to a bush area. He told the comgié to get a rug from
the car and to sit down on it. The respondent lggdlthe complainant
from behind, pushed her onto the rug and triechke ther jeans off. The
complainant started to scream and she told theonelgmt that she was a
virgin and did not want to have sex. After a shorte the respondent
desisted. The two of them got back into the caritgtead of driving the
complainant home or to school, the respondent dtovanother remote
location. He again got out of the car and putrtige on the ground and
told the complainant to sit on it. She refuseditoso. The respondent
threatened to tie her arms and legs to a tree.al®ecshe was afraid, she
sat on the rug. The respondent then pushed th@laorant down, took
her jeans off and had sexual intercourse with Heater, the respondent
drove the complainant to some shops and left hereth He gave her
money not to tell anyone.

He was indicted for that offence, which again iseqious sexual

offence as defined. On the morning when the Wi due to commence
before PidgeonJ and a jury, the appellant pleadedty upon
arraignment and was convicted. On 8 December h@8®as sentenced

to 7

years imprisonment. Eligibility for parole svdenied and Pidgeon J

expressed the view that if the appellant was aganvicted of such an
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offence, it would be appropriate under the lawtdlen stood, to declare
him an habitual criminal, a declaration which wouldad to an

indeterminate sentence. The sentence of 7 yeapsismmment was
ordered to be served cumulatively upon the curtemh. There was an
appeal against that sentence which was dismissed.

Jenkins J noted that during the service of thimmteattempts were
made to engage the appellant in sexual offendatntbent programmes,
but he was uncooperative because he believed téhaiat rehabilitated
himself and would not re-offend in future. He wast prepared to
participate simply to facilitate his release fromspn. There was no
sexual offender treatment programme specificallgigteed in culturally
appropriate terms. The appellant served the &ufhtand was probably
released in November 1995.

He returned to live with his wife and children. fith child was
born. Jenkins J appears to have accepted thatpihelant attempted to
obtain employment, participated actively in so@&ativities, became an
active member of his community and campaigned agdime use of
amphetamines. His health was deteriorating, heheaalt disease, high
cholesterol and high blood pressure. Jenkins éddntitat his offending
was much reduced. Between 1996 and 2000, he hadséparate court
appearances for minor traffic and drug offencess gtkth child was born
in 1998.

About four years after his release from prison4ddecember 1999,
the appellant, with another, committed offencesagfravated sexual
assault upon a woman. The circumstance of aggoavatas that the
appellant and his co-offender were in company wdbh other. He was
indicted with two offences. In respect of one nffe he aided the sexual
penetration of the victim by the co-offender andretation to the other
offence, the appellant was the principal offender.

The matter went to trial in the District Court befdeane DCJ and a
jury in January 2003. On 23 January 2003 the #pelvas convicted.
On 4 February 2003 he was sentenced to 7 yearssonpnent for each
offence. The sentences were ordered to be seaclipently. There
was an order of eligibility for parole. The serdes were backdated to
23 January 2003. He appealed against convictiah semtence. The
appeal was dismissed.

Again, the facts may conveniently be taken from jmdgment of
Jenkins J at [45] - [46]:
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The facts in relation to the offences were that4oBecember 1999 the
complainant, a 43-year-old woman, visited the regpot's unit to offer
her condolences to members of his family who haifiesad a recent
bereavement in the family. The complainant regartie respondent and
his co-offender as friends. After a short timewihs agreed that the
respondent and his co-offender would give the campht a lift to a
nearby railway station in order for her to catctraan home. After 8 pm
the complainant left the flat in company with trespondent and the co-
offender. The complainant understood that the aedent and the co-
offender were also going to obtain some amphetamiddter a period of
time the complainant appreciated that the vehieal lieen driven past the
location where she understood that the drugs weieggo be collected.
Eventually, the vehicle was driven to the Kent &t\&eir area, which the
judge noted appeared to be a relatively isolatedtion and poorly lit.
The complainant was ordered out of the car andebgondent and the co-
offender also got out of the car. The rear doothef station wagon was
opened and the respondent ordered the complainay&t tinto the back of
the vehicle. The respondent told the co-offentdat he could go first.
The complainant, in fear of her safety did as shs imstructed and pulled
her pants and underpants down. The co-offenden thad sexual
intercourse with the complainant against her wlWhilst this occurred,
the respondent held the complainant's arms up ahihdb her back so that
she could not struggle or resist the co-offendsats.

The respondent then had sexual intercourse withctimplainant, also
against her will, whilst the co-offender got behitiee complainant and
held her arms up and back behind her head. Atfisraffence occurred,
the complainant put on her clothing and she wagedrback to a block of
flats. The respondent threatened her that if slieanybody he would kill

her and her children. Approximately one week |#tercomplainant made
a complaint about the offences. When interviewgthle police about the
offences, the respondent denied them and made aterggemarks about
the complainant and her lifestyle. He pleaded gwlty to the offences
and did not give evidence at his trial. He corgmto deny the offending.

The appellant was ultimately to be released orctmpletion of the
service of his sentence, not on parole, on 23 &de 2007. Attempts
had been made to engage him in treatment prograrfunssx offending,
violent offending, addictions offending and cogveti skills but he
continued throughout to deny his guilt and he refuso cooperate,
although he was seeing a counsellor attached tgtisen. Jenkins J
expressed her regret that she had not receivaguba feom this officer.

Her Honour found that the appellant proposed, gsiide, to return
to the home maintained by his wife. His two yowstgghildren were still
at home, as were two grandchildren. The appedlavife continued to be
strongly supportive. Jenkins J noted that Mrs We&ettidence was that if
the appellant was released, she proposed thatwbald simply stay at
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home and 'grow old together looking after their |di@gn and
grandchildren'. Her Honour noted that she had slomited information
about the state of the appellant's health. Heheast disease and high
blood pressure.

Is there a discretion to make no order?

192

193

194

As | understand ground 15(a) the contention is ti& proper
interpretation of s 17, and in particular s 17(1)tlee DSO Act, is that
even if the court has found that the offender isesous danger to the
community, the use of the word 'may' in s 17(1alelsthes that the court
has a discretion to make a continuing detentiorrouhder s 17(1)(a), to
make a supervision order under s 17(1)(b), or t@emzeither order and
presumably, in that event, simply dismiss the aaplon. If the court
should accept that proposition then, in this cgsand 15(b) collects the
matters which, it is argued, were established is ttase and would
compel the conclusion that the only decision oprlénkins J in the
exercise of the discretion contended for, was ke the last-mentioned
course, even though her Honour found that the &pyels a serious
danger to the community in that there is an unaetdg risk that if he
were not subject to a continuing detention ordea supervision order, he
would commit a serious sexual offence; giving tlo@aept of a serious
danger to the community the meaning it bears usadét) of the Act.

Before briefly examining the question of discretibsimply observe
that to put it in that way, as it must be put imis of the statute if error is
to be shown in the exercise of the discretion cuted for, shows the
magnitude of the task confronting the appellantenkins J did give
attention to the appellant's age, his health, dtare and frequency of his
prior offending and the psychiatric evidence (innsiderable detail),
together with the evidence as to how the risk preskby the appellant
might be managed in the community, before makiegeervision order.

Her Honour did not make that order because shatitdbat she had
no other choice than to do so if she was to avaadking a continuing
detention order. Her Honour made the supervisigierobecause, in her
judgment, that was the appropriate form of ordemeet the paramount
consideration expressed in s 17(2), 'the needdareradequate protection
of the community': see her Honour's judgment aR]14n other words, it
Is abundantly clear that even had her Honour tékewiew that she had a
discretion to make no order, she would have maeastipervision order in
the terms that she did.
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However, | turn to the question whether a discretio the terms
contended for, is provided by s 17(1). The malti@s been considered
before by this court. The proposition that themsva discretion not to
make an order was rejected Williams by Wheeler JA, Le Miere AJA
agreeing, at 314 - 315 [68] - [71]. Martin CJ, opahose reasons the
appellant relies in this case, dissented on thistpat 307 [39] - [40].
His Honour noted that at first instance, | had egped the view that there
was no discretion not to make an order under spbn @& finding that the
respondent is a serious danger to the communityarearly case ofhe
State of Western Australia v Latimer [2006] WASC 235 at [19] - [22].
On the other hand, McKechnie J at first instanc&\Viliams had taken
the view that there was such a discretion, follgwin that regard, a
decision of Hasluck J iirector of Public Prosecutions for Western
Australia v Mangolamara (2007) 169 A Crim R 379; [2007] WASC 71 at
[183] - [184].

It is of course, a question of the constructiors df7(1), not only in
the context of s 17(2) but also having regard teepmaterial provisions
of the DSO Act which provide the entire statutomniext in which
s 17(1) is to operate. It will therefore be theec#hat decisions of courts
interpreting other statutory provisions, althougparently similar in form
to s 17 of the DSO Act, but which deal with a diffiet subject-matter in a
different statutory context, will be of little astance. There are many
such examples, from the oft citeBinance Facilities Pty Ltd v
Commissioner of Taxation (Cth) (1971) 127 CLR 106 onwards. The
case ofR v Mesiti [1984] WAR 21, which was concerned with s 746A of
the Criminal Code, a provision which then existed to provide the powo
estreat a recognisance and make consequentialsoagainst a surety,
held that there was no power to decline to ordefeiimre of the
recognisance when the conditions for its estreatnvere satisfied.

The Court of Appeal ifChannel 7 Perth Pty Ltd v S (A Company)
[2007] WASCA 122 considered s 31 of tAarveillance Devices Act 1998
(WA) which provided that the court 'may' order poafion of a
conversation recorded by the use of a device utiseAct if the judge
was satisfied that the publication should be madéurtherance of the
public interest. That provision was held not toport a discretion to
make no order, even though a judge was so satisfied

Most recently, perhaps, the Court of Appeal, coumstd by a bench
of five judges, inMoody v French [2008] WASCA 67, was required,
among other matters, to arrive at a conclusion @asthe proper
interpretation of the provisions of s 89 of thmtencing Act 1995 (WA)
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concerning the making of a parole eligibility orderSection 89(1)
provides a general discretion, by the use of thedvimay', to make a
parole eligibility order. Section 89(4) providespawer not to make a
parole eligibility order if at least two of four spfied factors are present.
Then the court 'may' decide not to make a parotgbéity order. The
way in which the provisions are constructed is seha different from
the present case, but the same process of statcbmstruction can be
observed: per Steytler P, Wheeler, McLure and Bdss Miller JA
dissenting, at [47] - [49].

199 The statutory precursor to the DSO Act was the \edent
Queensland legislation, thH@angerous Prisoners (Sexual Offenders) Act
2003 (QId). Section 13 of that Act combines in subs#dly the same
terms, ss7 and 17 of the DSO Act. The validitytloé Queensland
legislation, having regard to the provisions of ICh of the
Commonwealth Constitution was considered by the High Courtfardon
v Attorney-General (Qld) [2004] HCA 46; (2004) 223 CLR 575. In the
course of their judgments, the members of the Higlurt made some
obiter observations which bear upon the questioasegntly under
consideration.

200 At [19], Gleeson CJ, speaking of the Queensland a&cta whole,
made the observation that, 'lt confers a substatiieretion as to whether
an order should be made, and if so, the type adrdrdAt [34], McHugh J
put the same proposition more precisely when hisddo said:

The Court has a discretion as to whether it shmd#ée an order under the
Act and, if so, what kind of order (s 13(5)). T@eurt is not required or

expected to make an order for continued detenhorustody. The Court
has three discretionary choices open to it if ihd§ that the

Attorney-General has satisfied the 'unacceptaldke’ gtandard. It may
make a ‘continuing detention order' (s 13(5)(a));s@pervision order’

(s 13(5)(b)), or no order.

201 On the other hand, at [109], Gummow J said that:

Section 13(5) states that if the Supreme Courtinsttdhe necessary
satisfaction it 'may order' what is a 'continuingteshtion order' or the
lesser option of conditional release under a 'sugien order'. It will be
assumed that 'may' is used here in a sense thategewmne or the other
outcome, without the possibility of declining to keaeither order§amad

v District Court (NSW) (2002) 209 CLR 140 at 152 - 154 [31] - [38],
160 - 163 [66] - [76].
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Hayne J expressed general agreement with the eagoGummow J
[196] and that appears also to have been the vieWCatlinan and
Heydon JJ who, at [227] said:

202

Even if the Court concludes under s 13(1) of thé tAat the prisoner is a
serious danger to the community, it still has @mison under s 13(5) as to
the way in which the application should be disposéd It may, for
example, order that the prisoner be released frostody subject to
conditions. Section 16 prescribes the contenssiof an order.

| know of no authorities in Queensland which wosldbport the

view that s 17 imports a discretion to make no oafeeither kind. The
closest one comes to such a case is the decisitre @ourt of Appeal of
Queensland, Keane and Holmes JJA and Dutney Aitanney-General
(Qld) v Francis [2006] QCA 324. At [30] and [31] their Honourdda

It may be, however, that, in some instances, ae@ug prisoner has such
clear and pressing prospects of rehabilitation thatcourt's choice of an
order under s 13(5)(a), rather than under s 135\l turn on the answer
to the factual question whether further treatmemcessary to ensure
adequate protection to the community, is likelyotoavailable or effective
only while the prisoner remains in detention. Ietbourt were to be
satisfied in a particular case that further treatimef a prisoner was
necessary, and likely, to reduce the risk of reaffeg to acceptable levels,
but that such treatment would not be made availadblthe prisoner in
detention, then that would be a good reason to nsakeorder under
s 13(5)(b). The choice between an order under S)@E3(or (b) must, of
course, be controlled in the end by s 13(6) ofAbe but, in such a case, it
might make little sense to make a continuing detenorder for the
purpose of ‘control, care or treatment' of theqorés.

It is possible, too, that the view taken by Gummadwn Fardon v
Attorney-General for Queensland supports an argument that executive
government repudiation of the preventive objectthefAct in a particular
case (as, for example, by the refusal of any treatrto a prisoner clearly
capable of, and amenable to, rehabilitation) cdeddl the court to refuse
to make any order at all. If it were to appearhe tourt that any further
detention would be truly punitive in character atitys, contrary to the
intention of the legislation, there would be noibder the court to make
an order of any kind under the Act. The conditiohfurther restraint upon
the detainee's liberty would be out of charactehwie intention of the
legislature: that such restraint is preventive. Tharacter of the detention
authorised by the Act is, as was explained in dasons of the High Court
in Fardon v Attorney-General for Queensland, not punitive but
preventive.
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| note that the Queensland provisions, s 13(5)(ajl & 13(5)(b),
correspond to the DSO Act s 17(1)(a) and s 17(1)(bhe Queensland
s 13(6) corresponds to the DSO Act s 17(2).

The reference to the decision of Gummow Bandon, is a reference
to what his Honour said at [113] in relation to0§2 of the Queensland
Act which corresponds with the DSO Act s 33(2),ravpsion concerned
with the orders which may be made upon an annuakewe of a
continuing detention order. Again, it seems to that it was a purely
obiter observation that in an appropriate case,cthat may 'refuse to
make any order at all.’

With respect, | can see no basis upon which thistceven if it was
prepared to do so, absent a bench of five juddesjld depart from the
decision of the majority inWilliams. The question is whether, on the
proper interpretation of s 17, it confers a disoretupon such an
application as this, to make a continuing detentother, a supervision
order, or no order at all. Whether, in other wordi® use of the word
'may' imports a general discretion in the dispositof the application.
The alternative view is that the use of the wordyms apt to provide a
power which must be exercised upon the establishnan the
precondition for the exercise of that power. Tisahe view that appeals
to me.

The threshold question under s 17(1) is the findihghe court that
the offender is a serious danger to the communiityat is a finding under
s 7(1) made because the court is satisfied thed tkean unacceptable risk
that if the offender were not subject to a contaigudetention order or a
supervision order, he would commit a serious sexifnce. In my
opinion, it cannot be the case that, although thetas satisfied that there
Is an unacceptable risk of the kind described(il3, in the application of
s 17(1) the court might consider that neither ongevided for in that
subsection should be made.

It is to be borne in mind that the objects of that,Aet out in s 4, are:

(@) to provide for the detention in custody or supervision of persons
of a particular class to ensure adequate protectbnthe
community; and

(b) to provide for continuing control, care, oramment, of persons of a
particular class.

The 'particular class' of person is, in my opiniamerson who is a serious
danger to the community within the meaning of 9.7(Lo my mind, that
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conclusion is reinforced by s 17(2) which talkstemms of a decision
whether to make an order under s 17(1)(a) or [bjloes not speak of an
alternative of making no order at all, but providesinforcement that the
paramount consideration is the need to ensure atequotection of the
community. In my opinion, ground 15 may not suctee

Again, since writing these reasons, | have had sacte the joint
judgment of Steytler P and Buss JAGTR and note that at [35] - [51]
their Honours discuss this issue and come to tme s@nclusion.

Dealing with the psychiatric evidence

208

209

210

211

| have mentioned that Dr Brett and Dr Wynn Owenhbatade
reports which were tendered in evidence and thit §ave evidence and
were cross-examined at length. As Jenkins J nattgd3] no objection
was taken to the admissibility of the reports indemce. However, it
appears that at first instance, a number of subonissvere made directed
to establishing the proposition that the judge showt place any weight
on the reports or, as | gather, upon the oral emdeagiven by the two
psychiatrists.

Her Honour refers in her judgment to a number 6kppsychiatric,
psychological and like assessments made of thellappevhich were
tendered in evidence pursuant to the DSO Act s)@?(4nd to which
Jenkins J had regard. In relation to those repbetsHonour said at [111]
that although she would take them into account,bsine in mind that she
had not had the benefit of hearing oral evidenomfthe authors. It is not
clear to me what submission was made to Jenkinsréspect of such
reports.

In seems that the submissions made to Jenkindidstinstance,
were repeated on the hearing of the appeal. Theyhe subject of a
number of the grounds which allege that Jenkingeldan dealing with
those submissions.

| have in mind ground 1, which contends that théggi erred in
speculating that Dr Brett and Dr Wynn Owen in the#ports were
predicting the likelihood that the appellant woatimmit a serious sexual
offence as defined in the Act. Ground 1B appearsagsert that the
psychiatric reports before the judge were not madecordance with the
requirements of s 37 of the Act. Although thereswia elaboration upon
that proposition in argument before us, the writselvmissions suggest
that it is the lack of a specific reference in tleports to serious sexual
offences as defined, which is said to rob themhefdharacter of reports
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envisaged by s 37 of the Act. Although the subimisss not put in this
way, it would presumably follow that if the repodsd the evidence of
the psychiatrists contained an error in that regduat evidence would be
inadmissible.

212 Ground 2 also flirts with a proposition which woiwd@pear to relate
to the admissibility of the evidence, because, asderstand it, it is said
that Jenkins J erred by accepting that the psywtmaivere deemed by the
DSO Act to have the necessary expertise in predjaecidivism, which
would make their evidence admissible and causebetaccorded at least
some weight in the decision of the application.

213 Ground 3 treads delicately the margin between ainiiisy and
weight of evidence of expert opinion by complainth@t the facts upon
which the opinions were based, 'were not proveradmyissible evidence
and were based on unproven speculative assumpti@meunds 9 and 10
may relate to this argument, because they assairtthle appellant, not
having been warned that he was not obliged to antheejuestions put to
him by the psychiatrists, that if he did so hisvems might be used in
evidence against him, but on the other hand thlat ifailed to cooperate
the court could draw an inference against him, eesd the evidence of
what the appellant told the psychiatrists involayptnd inadmissible.

214 In an endeavour to deal with these arguments wharent fashion, |
propose first to state my views about the statusmtyeme in relation to
psychiatric evidence and its admissibility. Inmpiso, | refer, without
guoting it here, to the very useful summation & general principles in
relation to the admissibility of, and weight to étached to, evidence of
expert opinion by Hasluck J Mangolamara at [145] - [152].

215 However, the first point of reference in considgrinssues
concerning the psychiatric evidence is, of coutbe, statute. In an
application of this kind, s 42 gives some guidaaseto the evidence
which may be admissible. Section 42(2) commengemaking it clear
that these are adversarial proceedings in whictieeae will be called by
the DPP and may, if the respondent 'elects to giveall evidence' be
given by, or on behalf, of that person. In otherds there is no statutory
obligation upon the respondent to go into evidenddat is consistent
with s 40 which provides that proceedings underAbg 'are to be taken
to be criminal proceedings for all purposes'. loaae of this kind, it is
also consistent with s 7(2) which places an onugpraof upon the
applicant DPP and provides the standard of proo# toigh degree of
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probability which may be discharged by adducingeatable and cogent
evidence'.

That, | think, is a reference to evidence which mapy weight in
the mind of the court, rather than an observatlwyuaadmissibility.

It is worth also bearing in mind, that at the fikstel the evidence
adduced will be directed to satisfying the courattithere is an
unacceptable risk that if the respondent were abjest to a continuing
detention order or a supervision order, he woulthro@t a serious sexual
offence: s 7(1). If the evidence satisfies thercabout that, it will make
the finding to which s 17(1) refers, that the offenis a serious danger to
the community. Thereupon, the second phase obriheeedings and the
determination of the application, comes into playhe DPP will be
concerned to establish that the need to ensureuatiegrotection of the
community requires the court to make either a coinig detention order,
or a supervision order: s 17.

In the latter case, the DPP will be concerned tab#ish what should
be the terms of the supervision order in relatmthe particular offender:
s 18, particularly s 18(2). Where a continuingedébn order is sought,
there will be an onus on the DPP to persuade the tloat an adequate
degree of protection of the community may only Iamed by making
that order, rather than by making a supervisioneord atimer per
Murray J at [22]Mangolamara per Hasluck J at [63].

Section 42(3) provides that generally speakingepk@s modified
by s 42(4), the 'ordinary rules of evidence appféction 42(4) is a clear
provision about admissibility:

In making its decision, the court may receive irdexce -
(@) any document relevant to a person’s antecedemtsminal record;

(b) anything relevant contained in the official nsaript of any
proceeding against a person for a serious sexuehad, or
contained in any medical, psychiatric, psychololgozaother report
tendered in a proceeding of that kind.

| take the effect of that subsection to be thahé& document is of a kind
described, it is admissible in evidence without epa@ertainly without the
need to call the maker of the statement which teeichent represents.

Further, although it is not necessary to finallyedaine the point for
the purpose of this appeal, | incline to the vidwttinsofar as such a
document contains assertions of primary fact, ityb& received in
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evidence to prove those facts. Insofar as sucbcardent contains an
expression of opinion, it follows from the terms #2(4), in my view,
that the document may be received as evidenceabbftinion. However,
it is worth noting that, although by s 42(4) theitas permitted to receive
in evidence such documents as evidence of the factwrded therein,
despite their hearsay character, the court is bbgyed to receive such
material in evidence and there may well be circamsts affecting the
reliability of the document which would justify itexclusion from
evidence. It is unnecessary for the purpose sfdppeal, to come to any
final decision about such matters.

The position in relation to psychiatric reports efhiare ordered, and
other documentary material of that kind, is in ngyn@on, equally clear. |
have mentioned the purpose or the end to which suitlkence is directed
by reference to s 7(1). Section 7(3)(a) and (byigke:

In deciding whether to find that a person is a @eyi danger to the
community, the court must have regard to -

(@) any report that a psychiatrist prepares asinedjly section 37 for
the hearing of the application and the extent tacwhhe person
cooperated when the psychiatrist examined the pgerso

(b) any other medical, psychiatric, psychologicalother assessment
relating to the person;

The genesis of the process by which such reporysbeacreated, is
the preliminary hearing of the application undet4s Section 14(2)(a)
provides:

If the court is satisfied as described in subsadi) -

(@) the court must order that the offender undengaminations by 2
psychiatrists named by the court for the purposgseparing the
reports required by section 37 that are to be ovsethe hearing of
the application;

Under s 15, by that order, each psychiatrist i®@iged 'to examine the
offender and report in accordance with Part 5.

Part 5 commences with s 37 which is in the follayiearms:
37. Preparation of psychiatric report

(1) Each psychiatrist named in an order under ced#(2)(a)
or with whom the chief executive officer makes an
arrangement under section 32(1) must examine tisope
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to whom the order or arrangement relates and peeg@ar
independent report.

(2) The report has to indicate -

(@) the psychiatrist's assessment of the levelisi r
that, if the person were not subject to a contiguin
detention order or a supervision order, the person
would commit a serious sexual offence; and

(b) the reasons for the psychiatrist's assessment.

3) The psychiatrist must have regard to any repmrt
information that the chief executive officer givas the
psychiatrist under section 38(1).

(4) The obligation under subsection (1) to preparesport
applies even if the person to be examined does not
cooperate, or does not cooperate fully, in the exanon.

There are a number of things that | would wish edenabout this
provision. In the first place, the reports areiohsly to be prepared for
the purpose of the hearing of the application urglé7. Under s 39,
having been prepared, they are to be providededP and the DPP is
to provide them to the respondent to the applicatidhat is consistent
with the general duty of disclosure of evidence asgd on the DPP by
s 9. All of that is for the purpose of ensuringttthe respondent has an
adequate opportunity to prepare to deal with tlyelmatric evidence.

Such reports are not directly made admissible Bf(4), but the
scheme of the Act and the terms of the sectioi¥ i particularly s 37, |
think make it clear that such reports are admissibl evidence on the
hearing of the application if they satisfy the dgg®n of reports
prepared under s 37. In other words, the psya$iatnust have regard' to
information given to that person by the CEO unda8@.): s 37(3). And,
the report must deal with the matters set out 37(2). If it is, then, a
report of the character envisaged by s 37, theniiote of the Act,
particularly as set out in s 7(3)(a) is that thporé must be tendered
because the court must have regard to it.

Again, it seems to me, however, that in the contéxhis statutory
scheme, the weight to be attached to any such treqmad, it follows, to
the psychiatric evidence generally, will be enyiralmatter for the judge,
having regard to the extent to which the evidenaey mroperly be
described within the terms of s 7(2)(a) as 'acddptaand cogent
evidence'.
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227 There is no need then, in my opinion, in considgtims matter, to
have regard to the common law cases in relatiothéocadmissibility of
expert evidence, although such decisions may, rikithprovide useful
assistance in relation to the weight to be accotdegxpert evidence in
proceedings under the Act for what is described Bsvision 2 order.

228 In short, it is my view that pursuant to the ordineules of evidence
and s 7(3)(a) and s 37 of the Act, expert psydbiatridence as described
in the Act, and the reports made by psychiatristadmissible evidence in
proceedings upon an application for a Division deor Whether such
evidence carries weight as acceptable and cogefegree, and the extent
to which it may fall short of that, is a matter tbe judgment of the court.
All that is required is that the court 'have regaodt. As | read the Act,
there is a necessary implication that the DPP,ngglseen provided with
the reports, must call the psychiatrists who aeeailthors of those reports
and adduce evidence of the reports and the psyisksatopinions,
whether favourable or unfavourable to the succé#iseoapplication.

229 In relation to expert evidence and the duties giegikxwitnesses, a
case very often cited is the decision of the Cotikppeal of New South
Wales inMakita (Aust) Pty Ltd v Sprowles [2001] NSWCA 305; (2001)
52 NSWLR 705. In that case, Heydon JA made a tlgivareview of
relevant authorities decided both in this countrgl the United Kingdom,
including two decisions of the Full Court of thisat Pownall v Conlan
Management Pty Ltd (1995) 12 WAR 370 andPollock v Wellington
(1996) 15 WAR 1 and in the High Court, the casH@ v The Queen
(1999) 197 CLR 414 per Gleeson CJ at 427 - 429{3#4].

230 At 743 - 744 [85] ofMakita, Heydon JA expressed the result of his
review of the authorities in summary form. ReleWgnfor present
purposes, his Honour made the point that, givendérmaonstration of a
field of specialised knowledge in which the witnessxpert:

the opinion proffered must be ‘wholly or substdhtidbbased on the
witness's expert knowledge'; so far as the opin®rbased on facts
‘'observed’ by the expert, they must be identified admissibly proved by
the expert, and so far as the opinion is basedssuimed’ or 'accepted'
facts, they must be identified and proved in sornteroway; it must be
established that the facts on which the opiniobased form a proper
foundation for it; and the opinion of an expertuegs demonstration or
examination of the scientific or other intellectmsis of the conclusions
reached: that is, the expert's evidence must expgtaw the field of
'specialised knowledge' in which the witness is ey reason of
‘training, study or experience’, and on which tipgnion is ‘wholly or
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substantially based’, applies to the facts assuanedbserved so as to
produce the opinion propounded.

Heydon JA went on to say that if those matters weiemade explicit,
'the evidence is strictly speaking not admissilaed, so far as it is
admissible, of diminished weight.'

The notion that evidence of expert opinion is frimadmissible if
there is not strict proof of all the facts obserngecassumed, upon which
the opinion is based, may be developed furtherelition to establishing
the underlying facts, care needs to be taken ttindigsh between
evidence which is hearsay and that which referant@ccepted body of
general knowledge commonly held within the profesal discipline in
guestion. Generally in that regard, the opiniorence will be received,
but its weight will be discounted, if it relies &my significant extent upon
hearsay material strictly so called which has nohewise been
substantiated by admissible evidence. That wasirst made clearly in
Pownall.

In Australian Securities and Investments Commission v Rich
[2005] NSWCA 152; (2005) 218 ALR 764, Spigelman @dth whom
Giles and Ipp JJA agreed, made the same point &t[94] when he
summed up his consideration of the law by the oladien that the expert
evidence in that case was admissible because guatily set out the
factual basis assumed by the expert and the reaspnocess which was
said to justify the opinion expressed. Otherwisttters concerning the
process by which an opinion was actually formed tgoweight, not
admissibility." Included in such matters would the underlying facts
assumed or sought to be proved by the expertelptocess of inference
leading to the formation of the relevant opinionrésvealed so that the
opinion may be tested and a judgment may be madet s reliability,
then the expert evidence will be admissible. Thes the approach
adopted (in a different statutory context) by usirt inBatoka Pty Ltd v
Conocophillips WA-248 Pty Ltd [2006] WASCA 44; (2006) 198 FLR 93
per Steytler P [75], McLure JA and Murray AJA agnee

In Sydneywide Distributors Pty Ltd v Red Bull Australia Pty Ltd
[2002] FCAFC 157; (2002) 55 IPR 354, Weinberg armhBett JJ said of
the reasons of Heydon JANhakita, to which | have previously referred:

[Heydon JA's] use of the phrase 'strictly speakingthe last sentence
should not be overlooked. It may well be correcsay that such evidence
Is not strictly admissible unless it is shown tovénall of the qualities
discussed by Heydon JA. However many of those ittpslinvolve
guestions of degree, requiring the exercise ofjuelgt. For this reason it
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would be very rare indeed for a court at firstamste to reach a decision as
to whether tendered expert evidence satisfied 4dll his Honour's
requirements before receiving it as evidence inpreceedings. More
commonly, once the witness's claim to expertisenede out and the
relevance and admissibility of opinion evidence destrated, such
evidence is received. The various qualities dbsdriby Heydon JA are
then assessed in the course of determining thehiveagbe given to the
evidence.

That was the view taken by Sundberg JNeowarra v Western
Australia [2003] FCA 1399; (2003) 134 FCR 208, a native tdéese, in
relation to anthropological evidence, referring diatements made by
indigenous persons about their customs and practicCEhe case was
naturally concerned with the opinion provisionstoé Evidence Act 1995
(Cth) which recognise that opinion evidence maybheed on evidence
which has a hearsay quality. Sundberg J consid@resbmmarising his
conclusions at [39], that that would not render tert's opinion
inadmissible, 'though the weight to be accorded db&ion may be
reduced by the hearsay quality of the materialhatT | think, is the
appropriate view within the context of the DSO Act.

The grounds concerning the psychiatric evidence

235

236

Grounds 1 and 1B are intended to advance the ssimmighat the
reports and evidence of Dr Brett and Dr Wynn Owenlad not be
accorded weight because it was not clear that theye making an
assessment of the risk of the commission of a gesexual offence. In
my view, these grounds are without merit. As Jeski makes clear, and
as the evidence in the reports reveals, the repodsthe expert opinions
proffered, were made in the context of s 37(2).e Psychiatrists were
concerned with the assessment of the risk of timengsesion in future of
sexual offences. Whether that was probative of tis& of the
commission of a serious sexual offence was a mfattedenkins J. There
was ample support in the evidence for the viewHmour took, that the
opinions expressed were relevant and probativencdssessment of the
risk of the commission of a serious sexual offence.

As to ground 2, this submission was made to JenkinAt [75] and
[76] of her judgement, her Honour said that théustay scheme revealed
that the psychiatrists ordered to prepare reportieius 37 must be taken
to be qualified to give the opinions required adrth That is not, | think,
quite to the point, but at [76] her Honour madeclgar, 'that in an
appropriate case the court could decide to pug Mieight on an opinion
because it came from a psychiatrist with little ex@ence or who lacked
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credibility." That was not the case, her Honowutiht, with respect to
either Dr Brett or Dr Wynn Owen.

| have set out the statutory scheme and my viewls r@spect to it.
It seems to me that the ground is without mergydBiatrists as such, are
certainly deemed by the Act to be persons qualifedjive an expert
opinion assessing the level of risk of the commissof serious sexual
offences which a particular individual poses. Tthart must have regard
to such evidence, but it is of course the casethi®atveight to be attached
to the opinion expressed by any particular psydbktdiriefed to prepare a
report under s 37, and giving evidence on an agiphic for a Division 2
order, will be a matter which may be tested andnupbich the judge
hearing the application will be obliged to formiaw. Her Honour is not
criticised in this appeal for the view she formduhatt the evidence
presented by the two psychiatrists was acceptaioleagent.

Ground 3 was not amplified in argument before &0 far as its
content may be discerned from the written submissito the extent that
it relies on the proposition that for the eviderioebe admissible, the
psychiatrist concerned had to demonstrate thathstyists are experts in
predicting recidivism, | have said enough, | thimkdiscussing my views
of the statutory scheme, as to the admissibilitguath evidence and as to
the freedom preserved to the judge hearing thacgipin to make his or
her own assessment in the particular circumstantabe case of the
weight to be attached to that evidence.

As to the use of predictive tools or models in mgkihe psychiatric
assessments, the complaint is made that the apernatanuals or other
documents describing the models completely, were tendered in
evidence, 'thereby depriving the tribunal of fadt tbe capacity to
determine the validity or otherwise of their apation." For my part, |
would think that unnecessary, given that the ewdewas sufficient to
describe what the models were directed to measuwh@t conclusions
were drawn from their application and what limibais there were, if any,
inherent in the use of the models in their applocato the particular case
before the court. All of those were matters whicight be explored by
the parties and in relation to which counsel migésist the judge with
submissions about the weight and cogency of thieace.

As | have said, it is evident that Jenkins J gaareefal attention to
the psychiatric evidence. In my opinion, her Hare@approach to that
evidence, her assessment of its weight and hereeaiggpion of its
limitations were unexceptionable. At [77] - [79riHonour said:
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There are clear limitations on the psychiatriskslitees to predict future
behaviour. The psychiatrists acknowledged thasédtions. There was
no evidence which causes me to decide that thenas were of little
weight. To the contrary, | was assisted by thpinimns and their reasons
for them. At the same time, | am cognisant offde that Parliament has
given to me the responsibility for determining thapplication. The
opinions of the psychiatrists are one of the mattenich | must take into
account but they do not determine the outcomeeatiplication.

The next matter raised by the respondent was tegeal failure by the
applicant to prove the facts upon which the psyadsis’ opinions were
based. In particular, it was submitted that thpliapnt was required to
prove the contents of the doctors' interviews il respondent. Further,
it is submitted that the applicant was requiregrimve the substance of the
risk assessment tools that each psychiatrist usddhe assessments and
calculations, for want of a better word, that tliky in order to draw their
conclusions in respect to those tools.

In respect to the content of the interviews, whits psychiatrists did not
produce any record of those interviews, they didrre® the comments that
had been made in the interviews that led them tom ftheir opinions.

Further, all the documentary material that theyeceupon to form their
opinions is in evidence. On the other hand, thechbatrists did have
some conversations with third parties, the contaftsvhich were not

proven. In my opinion, the applicant proved thievant portions of the
interviews with the respondent. Even though it ldotnave been

preferable for the psychiatrists not to have hag emnversations with
third parties or to have included in their repaifte substance of any
information they used from them, | am satisfiedtthiaere was no
information which the psychiatrists received intswonversations which
materially affected their views.

241 Her Honour went on to discuss the predictive tastsch had, to
some extent, been relied upon by Dr Brett and DniV@wen. At [85]
she said:

The next question is whether, given Dr Brett and\Bmn Owen used the
Static 99 test and Dr Wynn Owen placed some weaighthe respondent's
PCL-R score in arriving at his opinion, | shouldg® weight on their final

opinions. | am of the view that there was a muaaber basis for each of
the psychiatrist's opinion than the results fromsthtests. | am satisfied
that regardless of them Dr Brett and Dr Wynn Owenuld have come to

the same opinions concerning the respondent'®fiskmmitting a serious

sexual offence if unsupervised in the communitywug, | have decided to
give weight to their opinions.

242 Ground 4 in the appeal criticises this observatamserting that there
was no evidence of this and that the conclusion ‘wamatter of pure
speculation." | disagree. When one examines viaerce, accurately
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summarised, to the extent that Jenkins J reliedh upa@t may be seen that
there was ample justification by way of clinicalsassment for the
conclusion reached by the psychiatrists that, atjhothere was no
evidence of major mental iliness, the appellant hasantisocial or
psychopathic personality disorder which was desdribin no respect, in
my view, was her Honour guilty of appellable errorrelation to her
handling of the psychiatric evidence.

243 | have referred to grounds 9 and 10 as being cklatéhe psychiatric
evidence. They concern the interview conductecdgh psychiatrist as
part of the clinical examination of the appellahthave noted that by s 15
of the DSO Act, when an order is made that the noiée undergo
examinations by two psychiatrists, each psychtatssauthorised 'to
examine the offender’. There is nothing in the Atich requires the
offender to cooperate in the process. Indeed,(4) 3@écognises that he
may not cooperate, or cooperate fully, in the exatmn. As we have
seen, the extent to which the offender cooper&easyviously a relevant
matter in the assessment of risk by the cours dtmatter upon which the
psychiatrist must report under s 7(3)(a).

244 In support of these grounds, the appellant refethe rule that upon
a person's trial for an offence, evidence of datlans against interest or
admissions made outside the court will be admissaigiainst the accused
person if the admissions were voluntarily madehia ¢xercise of a free
choice to speak or remain silent and if no disoretry ground exists to
require the exclusion of the otherwise admissibidence. The appellant
argues that s 42 of the DSO Act characterises poiegs under the Act
as 'criminal proceedings for all purposes' and dlagsthe rule should be
applied.

245 It is a rule of the common law which operates agxreption to the
rule against hearsay, and part of its contentas Where a confessional
statement sought to be adduced in evidence is rm@ade person in
authority in the course of an official investigatjahen it will generally be
the case that its voluntariness will not be ablbedcestablished unless the
interrogator warns the accused person in termsosapdr by the court
about his right to remain silent and the fact #rat statements made may
be given in evidence. No authority was cited topsut the view that such
a rule would be applicable, in the context of thecpdures under the
DSO Act, to a clinical interview of the respondémtan application by a
reporting psychiatrist.
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It is clear, | think, that the law is not as thegmnds assert. | note in

passing that this argument was not put to Jenkipethaps, if for no
other reason, because it was clear that the appd## himself to be
under no obligation to cooperate with the cliniessessments. In her
judgment at [108] - [110], Jenkins J said:

The respondent co-operated with Dr Brett to a greakxtent than he did
with Dr Wynn Owen. However, even with Dr Brett, vas difficult to
engage and was often superficial in his responsts.liked to dominate
the interviews and did not like it when he was cliee. As | have said, at
a point in his second interview with Dr Brett hechme aroused and, in
effect, terminated the interview.

Dr Wynn Owen said that the respondent co-operaiéd Mim during the
first interview but did not do so in the secondemtew when Dr Wynn
Owen was deliberately 'challenging’. The responhdemminated his
second interview with Dr Wynn Owen. | have alsdedothat Dr Wynn
Owen found the respondent's answers to be suprfici

It is notable that the respondent denied or mirechisis sexual offending
when discussing it with both psychiatrists and wast prepared to
examine the reasons for his sexual offending ordéwise plans to
minimise the chances of it re-occurring.

An 'unacceptable risk'

247

Grounds 5, 6 and 7 raise different aspects ofctsth concerning

her Honour's discussion and conclusion in this neegaAgain, there was
effectively no elaboration of the matters raisedhi@ written submissions
in the argument presented to us.

248

In the first place, it needs to be borne in mirat #h risk, which must

be found to exist at the time the court is dealiridy the application, will

be found to be unacceptable, having regard to thtens enumerated in
s 7(3) and having regard to the sort of considematiadumbrated by
Wheeler JA, Le Miere AJA agreeing, M/lliams at 312 [63], where
her Honour said:

In my view, an ‘unacceptable risk’ in the contebd @(1) is a risk which is
unacceptable having regard to a variety of conatders which may
include the likelihood of the person offending, tigpe of sexual offence
which the person is likely to commit (if that cae predicted) and the
consequences of making a finding that an unacckptisl exists. That is,
the judge is required to consider whether, havegard to the likelihood
of the person offending and the offence likely é&odommitted, the risk of
that offending is so unacceptable that, notwithditagn that the person has
already been punished for whatever offence they rnaye actually
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committed, it is necessary in the interests ofdbi@munity to ensure that
the person is subject to further control or detamti

Needless to say, Jenkins J reviewed the evidenneeowed with
each of the matters set outin s 7(3). Her commhssabout the psychiatric
evidence appear, so far as Dr Brett's evidencensearned, at [94] of her
judgment and so far as Dr Wynn Owen is concernedlG6] - [107].
Each psychiatrist expressed the view that the &ppgiresents a high risk
of sexual re-offending and they gave reasons fair¢bnclusion, to which
Jenkins J refers.

Ground 6 complains that to describe the risk agh'hiwas
meaningless, but in my opinion the submission i$ maintainable.
Certainly, the use of the word 'high' imports auealjudgment to
distinguish the level of risk from one which is lpaps, moderate, or
merely low. It is a reference to the likelihood reéfoffending of this
character. In my view, if, as was the case hezeHonour accepted the
evidence that the risk of sexual re-offending ghhishe was well on the
way to the conclusion that there was an unacceptaisk of the
commission of a serious sexual offence.

At [112] - [114], Jenkins J found that there waseatain pattern to
the serious sexual offending of the appellant,alvmission of offences
with a co-offender and taking the victims to isethtplaces. She could
well have added a reference to the persistencesotdnduct and his
preparedness to use, or threaten, violence.

The trial judge found that the appellant had a engity to commit
serious sexual offences. Her reasoning in thisargegs contained in
[112]:

| have received a great deal of evidence whichfisrmation of assistance
in indicating whether or not the respondent hagapgnsity to commit
serious sexual offences in the future. | take ensgly to mean an
inclination or a tendency. In my opinion, the @mling information is
important information in indicating that the resgent has a propensity to
commit serious sexual offences in the future:

(@) the respondent's past history of serious sexftehding;

(b) the respondent's failure to obtain treatment assist in his
rehabilitation;

(c) the respondent's denial or minimisation of Berious sexual
offending;
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(d) the respondent's failure to devise plans tasa$sm not to re-
offend once released,

(e) the respondent’'s poor insight into the existesfchis propensity to
commit serious sexual offences and of the needdtlreas that
propensity;

) the respondent's extremely long and extensnmical record for
non-sexual offending; and

(9) the respondent's poor history of compliancenviaail and parole
orders.

253 Her Honour found that the appellant had not efietyi sought to
address the causes of his offending behaviour, dtk rfot made any
particular strides in efforts towards his rehaailin, and having regard to
all of those matters, her Honour expressed herlgsions at [120] - [124]
as follows:

Based on the evidence, | have no doubt that iféepondent is not subject
to a continuing detention order, or a supervisioteo there is a risk he
will commit a serious sexual offence in the futuredis history of
offending, in particular his commission of seri@exual offences on four
separate occasions over 30 years, his denial amisiation of his serious
sexual offences and his failure to undergo treatnwnrehabilitative
programmes establishes the existence of that rigike issue, under the
Act, is whether that risk is unacceptable.

The respondent submits that, given his age, hittheaoblems and his
determination not to return to prison, the riskas unacceptable.

| have already dealt with the issue of his physielith. It does not seem
to me that the respondent's physical health sianmtiy reduces his risk of
committing serious sexual offences in the future.

| am satisfied that age is a factor that does tatgewith reducing the
recidivism risk in sexual offenders over time. Huer, | take into

account Dr Wynn Owen's and to a lesser extent, @sPviews to the

effect that the fact that the respondent committesdlast serious sexual
offence at the age of 53 indicates that in his @geis not a significant
factor in reducing his risk of committing furthesreus sexual offences. |
also take into account that the respondent has deanprison offences
until recently. Also relevant is Dr Brett's viehat whilst age is a relevant
factor in reducing the respondent’s risk of redgiiy, he is still of the view

that the respondent is at high risk of re-offendimygthe commission of
further serious sexual offences.

| have already dealt with the third factor religgon by the respondent.
That is that he is personally motivated and deteechinot to return to
prison. | am not prepared to put any weight ort fsatiment given his
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previous expression of similar sentiments priohitm re-offending when
he was released into the community.

Her Honour further summarised these matters in@pate terms at
[130]:

| have taken into account all the evidence anthallcomments that | have
made in respect to it. The evidence includes fheions and evidence of
Dr Brett and Dr Wynn Owen. | have also consideasd taken into
account the inferences that can be drawn from tekendant's past
offending. | have considered those matters intlighthe standard of
proof, the statutory provisions and the Court opgal's dicta inwilliams
case. | conclude that the DPP has proven that ieean unacceptable risk
that if the respondent is not subject to a contiguietention order or a
supervision order, he will commit a serious sexaféénce. Thus, I find
that the respondent is a serious danger to the contyn

In my opinion, no criticism, on the ground that tleasons were
inadequate to explain the reasoning of the judgerdaaching the
fundamental conclusion that she was satisfied tere was an
unacceptable risk of the commission of a seriousiaeoffence, can be
justifiably made.

Nor, | think, can it seriously be contended that thatters relied
upon and presented as arguments by the appellarg,averlooked or not
considered by Jenkins J. She referred expressgéo to the appellant's
medical condition, to the nature of the offending tbhe occasions and
over the period of its occurrence, the appellaassertions about his
rehabilitation and his motivation not to offend sgaand matters
concerning the appellant's past alcohol and caansa.

Finally, | can see nothing to support the contentiwat her Honour
reversed the onus of proof for which s 7(2) prosideAt [130] she
expressly did not do so.

This leads me to the contention raised in groundfld reversal in
the onus of proof in respect of the impact of thpadlant's physical health
problems. Her Honour had regard to the impactgd an the risk of
sexual re-offending. At [92] she referred to thedence given by
Dr Brett and at [93] she referred to the articleichhwas received in
evidence as exhibit 7. She referred to the evieeridr Wynn Owen in
relation to age at [104]. She tied this considenain with a reference to
the appellant's 'serious health problems' at [fdfjre she concluded:
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There is no evidence that his physical health @mlsl will prevent him
from committing further serious sexual offenceghat they significantly
diminish the risk of him committing further seriossxual offences.

As has been seen, her Honour returned to this &igit22] - [123]. It is
clear that so far as the appellant's health is exored, her Honour was
simply expressing a view about whether this alonén combination with
the appellant's age, was a material considerafi@amy weight. That has
nothing to do with the reversal of an onus of proof

Convictions and offending behaviour as a child

259 Ground 13 asserts that evidence of both the caowstand the
offending behaviour was inadmissible. Reliancplaged on the decision
of McKechnie J inDirector of Public Prosecutions (WA) v GTR [2007]
WASC 318. As | have noted, that matter has beait @ath on appeal:
The State of Western Australia v GTR. At [106] - [119] | expressed the
view, obiter in that case, that evidence of comend as a child is
admissible, if otherwise relevant, and also thatdkidence of offending
behaviour as a child, if otherwise relevant, wooddadmissible. | would
adhere to those views, for the reasons there esgules this case. In the
result, ground 13 cannot, in my view, be maintained

Was the finding of a serious danger to the communit open on the
evidence?

260 Ground 12 puts this in the form of an assertiort tha finding was
unreasonable and not supportable by the admissNatéence. | have
discussed the significant features of that evideogeaeference to the
judgment of Jenkins J.

261 In brief summary, there was evidence to support Hwerour's

conclusions in respect of each of the matters seinos 7(3) of the DSO
Act. This appellant, aged 61 when before her kionlead been guilty of
serious sexual offending on a number of occasispsgad over many
years. On the last occasion he was 53. Thereangde psychiatric
opinion evidence that in the psychiatrists' viewphesents a high risk of
re-offending sexually despite his age and physiqakcarious health. He
has continually denied or minimised the seriousioé¢ss offending. He
has made no significant efforts to come to gripthwie cause of that
offending and obtain treatment.

262 The best he came up with was a self-serving obsernvthat upon
release he would engage in counselling if requitad, he has a poor
history of compliance with the law and he has cottadioffences while
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in prison. He presented little in the way of effee plans to prevent his
re-offending in the community without the compuisiof a supervision
order. His serious sexual offending is the prodoftta personality
disorder which remains extant.

263 In my opinion there was abundant evidence to sugmparHonour's
conclusion that the appellant is a serious dangethe community.
Her Honour did not fall into error in her consid&a of this case. There
has been no miscarriage of justice. In my viewe #dppeal should be
dismissed.
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